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Holidays in We publish elsewhere the 
New York: decision of the New York 
Court of Appeals in the case of Page 
v. Shainwald to the effect that an op- 
tion to tender stock on the first day 
of January, 1898, was not exercised 
by a tender on the next succeeding 
business day; the reason being that 
the Legislature, in designating the 
various holidays, has specified only 
two pucposes for which such days 
shall be legally observed as such, 
namely, the presentment and pay- 
ment of negotiable paper, and the 
closing of the public offices, and such 
days are, therefore, legally business 
days for the transaction of all other 
kinds of business, aithough custom- 
arily observed as holidays. This de- 
cision was something quite unexpect- 
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ed by the business world, and the 
Legislature of the State has made 
haste to pass an amendmeut to the 
holiday law under which ordinary 
contracts for payment of money or 
the performance of a condition on a 
public holiday, may be legally per- 
formed on the next succeeding busi- 
ness day. 

We have taken the occasion to go 
quite extensively into the subject of 
holidays in New York, and have 
traced the history of holidays from 
the time they were first established 
by custom and judicially recognized 
by the courts as affecting the matur- 
ity of commercial paper, down to 
1849 when the first holiday statute 
was enacted, and continuing from 
that date have shown the statutory 
development of the subject down to 
the present time. We trust the article 
elsewhere published will prove of in- 
terest and value. When it was writ- 
ten, the amendment to which we have 
just referred, postponing contracts 
performable on holidays to the next 
succeeding business day, had passed 
both houses of the Legislature, but 
had not received executive approval. 
The law has since been signed by the 
Governor and constitutes chapter 39 
of the Laws of 1902. 


Nationa! Bank Since the passage of the 
Organization ‘act of March 14, 1900, 
there have been organized 878 na- 
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tional banking associations, with 
aggregate capital stock of $48,519,- 
000 and bond deposits of $12,872,400. 
Of the total number, 582, with aggre- 
gate capital of $15,254,000, were 
with individual capital of less than 
$50,000, and bond deposit $5,203,900 
and 296 associations with aggregate 
capital of $33,265,000 and bond de- 
posit of $7,668,500, were with indi- 
vidual capital of $50,000 or over. 

Geographically divided, 14 associ- 
ations with capital and bond deposit 
of $3,050,000 and $345,000, respect- 
ively, were formed in the New England 
States; 162 with capital and bonds 
of $12,029,000 and $2,801,000 re. 
spectively in the Eastern States; 224 
banks with capital of $11,560,000 
and bonds aggregrating $2,996,950, 
in the Southern states; 264 banks 
with capital and bonds, respectively, 
of $13,610,000 and $4,293,050 in 
the Middle States; 181 banks with 
capital of $5,730,000 and bonds of 
$1,838,500, in the Western States; 33 
with capital of $2,540,000 and bonds 
of $597,300, in the Pacific States, in- 
cluding Hawaii. 

During the month of February, 
1902, there wasan average of 1 bank 
organized for each day, viz., 28, with 
aggregate capital of $1,250,000 and 
bond deposit of $405,750. Of the 
banks organized during the month, 
15 were of the smaller class, with 
aggregate capital of $390,000, and 
13 of the larger class, with total 
capital of $860,000. 

At the close of business on February 
28, there were in active operation 
4,385 national banking associations, 
with authorized capital stock of 
$673,279,195; bonds on deposit to 
secure circulation, $322,575,030; cir- 
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culation outstanding, secured by 
bonds, $320,074,924, and circulation 
secured by lawful money deposited on 
account of insolvent banks, associa- 
tions in voluntary liquidation, and 
those reducing circulation, $38,359,- 
943. 


When drafts and checks are 
not paid and are protested by 
notaries, disputes are not infrequent 
over the obligation of the debtor, or 
of the party forwarding a draft for 
collection, to pay the protest fees in a 
given case, the view often being taken 


Protest 
Fees 


that the paper involved in any 
particular case does not legally 
require formal notarial protest. 


While such disputes often arise, it is 
very rarely that they are taken to 
the higher courts for settlement, ow- 
ing to the trifling amount involved. 
It is of interest, therefore, to note 
the decision which has recently been 
rendered by the Supreme Court of 
Nebraska upon this subject. The 
holder of a protested check, which 
had been drawn and made payable in 
the same State, brought suit thereon 
against both drawer and drawee, as 
under the laws of Nebraska the hold- 
er of a check has a right of action 
thereon against the drawee, upon re- 
fusal to pay, and is not required to 
look to the drawer and prior indor- 
sers alone. Judgmentwas demand- 
ed for the protest fees as well as for 
the amount of the check. The trial 
court gave the holder judgment for 
the amount of the check, but refused 
to render judgment for the protest 
fees. Ordinarily, it would seem, a 


checkholder would be satisfied with 
such a result, rather than be com- 
pelled to incur the expense of appealing 
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to a higher court to recover such a 
trifling additional amount as would 
represent the cost of protest. But in 
this instance the holder did appeal, 
apparently just to test the question. 
The sole question which the Supreme 
Court of Nebraska was called upon 
to decide was whether the fees of a 
notary for protesting a local bank 
check are recoverable against the 
drawer and drawee. Upon full con- 
sideration of the statutes authorizing 
protest, the court reaches the conclu- 
sion that such notarial fees are re- 
coverable. The decision upon this 
point will afford a valuable prece- 
dent, not only for the determination 
of such disputes in Nebraska, but in 
any other states where similar stat- 
utory provisions may exist. 


Deposits by We publish an interesting 

‘gents decision by the Supreme 
Court of Pennsylvania to the effect 
that when an account in bank is 
opened, for example, “Frank Jones, 
Attorney for John Smith,” the bank 
has the legal right to pay out the 
money on the checks of Jones, attor- 
ney, provided always, of course, that 
Smith does not notify the bank not 
todo so. It is true that under such 
a form of deposit, the owner is 
known to be Smith and not Jones, 
and, doubtless, the bank could not 
set off against the account, a private 
debt of Jones to it; but while Smith 
is the owner, Jones is the depositor, 
and the bank has the right to pay 
his checks, as such unless notified by 
Smith not todoso. Thecase would be 
different if the deposit was in the name 
of ‘John Smith by Frank Jones.’ In 
this latter case Smith is not alone 


the owner, but also the depositor. 

Banks are frequently confronted 
with troublesome questions concern- 
ing the payment of deposits made by 
depositors in various representative 
capacities. The present decision by 
the Supreme Court of Pennsylvania 
is an interesting and instructive one 
on the general subject. 


Bank Collection in. A is owner of a draft 
Pennsylvania. Hayable in a distant 
State which he deposits in bank for 
collection. Bis the bank of deposit. 
C is a bank in the locality of the 
payor to whom B forwards the 
draft for collection. C so negligent- 
ly performs the duty of collection 
that the money is lost to the owner, 
A. The question of responsibility to 
A then arises. In some states the 
first bank, B, is held liable to A for 
the negligences and defaults of subse- 
quent banks to whom the paper is 
entrusted; in other states, B’s only 
duty is to select a suitable correspon- 
dent, and this done, B is not liable for 
the default of the correspondent, but 
the owner must look to C. 
Pennsylvania is one of the statesin 
which the rule has been established 
that the first bank, B, is liable to the 
depositor A, for the defaults of corre- 
spondents. In the present number we 
have a case from the Supreme Court 
of Pennsylvania where the owner of 
a draft, A, in Illinois, deposited it in 
a bank in that state, B, which bank 
forwarded the paper to a bank in 
Pennsylvania, C, which latter bank 
was guilty of delay and negligence in 
presenting the draft for payment. 
The action was brought by A against 
C. The court holds that while the 
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precise point of the liability of the 
sub-collector, C, to the’depositor, A, 
does not seem to have been decided 
by the Pennsylvania courts, the con- 
verse proposition which hasbeen es- 
tablished in that state that the?first 
bank, B, receiving a claim{for collec- 
tion, becomes an independent con- 
tractor, liable for the negligence of 
sub-agents, requires the afirmance of 
the proposition that the liabilityfof 
the sub-collector, C, is only to the 
coliector, B, as his principal. B is 
the only one who can hold C liable 
for negligence, and A must look to B 
and cannot recover from C. 


In a case published in the 
present number, the Su- 
preme Court of the United States 
reaffirm the principle, based upon 
the federal statutes, that where 
usurious interest has been actually 
paid to a national bank for a loan 
of money, the same cannot be set- 
off by the borrower in an action 
against him by the bank to recover 
the amount of the loan, but that 
his only remedy is a separate action, 
under the statute, against the bank 
to recover twice the usurious interest 
paid, which action must be brought 
within two years from the time the 


payment has been made. The opinion 
by Mr. Justice Brown contains an 
instructive summary of the various 
judicial decisions which have been 
rendered upon the subject of usury 
and interest in the case of national 
banks, as regulated by Sections 5197 
and 5198 of the Revised Statutes of 
the United States. 


Usury by 
National Bank, 


The bill introduced in the 
House on March 10 by Chair- 
man Fowler of the House Commit- 


The Fowler 
Bill. 
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tee on Banking and Currency, framed 
by the republican members of the 
committee after conferences extending 
through the last two months, brings 
together into one financial measure 
a number of propositions which have 
been urged separately heretofore. 

The purposes of the bill, as explain- 
ed by Mr. Fowler, are as follows: 
To transfer from the government to 
the banks the responsibility of pro- 
tecting the necessary gold reserve 
and the burden of furnishing gold for 
export, thereby saving our commerce 
from the destructive apprehensions 
growing out of raids upon the gold 
in the Treasury, which can now only 
be replenished by a tax imposed upon 
the people through the sale of bonds; 
to provide a currency always respon- 
sive and adequate to the demands 
of trade everywhere, and to equalize 
and lower the average rate of inter- 
est in all parts of the United States; 
to secure for American enterprise and 
American capital the privileges and 
opportunities of engaging in inter- 
national banking under nationallaw, 
and so lay a foundation upon which 
to build an American merchant ma- 
rine; to remove the last vestige of 
doubt with regard to our standard 
of value. 

“The measure provides for inter- 
national banking, and a division of 
banking and currency is established, 
under a board of control, instead of 
a single individual in the person of 
the Comptroller of the Currency, as 
heretofore. The board will consist 
of three members, whose terms of 
office are for twelve years, so ar- 
ranged that only one member will re- 
tire every four years. 

“If the measure now introduced 
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should become a law it is confidently 
believed that the national banks will 
assume the current redemption in 
gold coin of one hundred and thirty 
millions of United States notes. In 
consideration of the obligation as- 
sumed by the national banks, they 
will have the right during the suc- 
ceeding five years to issue gradually 
as business may require, an amount 
of bank notes equal to 60 per centum 
of their paid up and unimpaired cap- 
ital, provision also being made for 
an emergency circulation. As the 
notes are taken out for circulation 
the banks will deposit with the gov- 
ernment a guarantee fund of 5 per 
centum of the amount of the notes 
so_issued. The national banks here- 
after will be required to pay interest 
upon the government deposits at the 
rate of 1 per centum per annum. 
“This 5 per centum guarantee fund, 
and the tax upon the bank notes, 
will be used to protect the bank 
notes, and the excess of such taxes 
with the interest on the government 
deposits will be used to pay off the 
United States notes, which the banks 
assume to currently redeem. It isas- 
serted that the whole $130,000,000 
of United States notes, which the 
banks have assumed to currently re- 
deem, will be paid off in thirty years 
out of the taxes collected upon cir- 
culation and interest paid by the 
banks upon government deposits. 
“The United States will be divided 
into clearing house districts to facili- 
tate the current redemption of the 
bank notes, so that the amount of 
notes outstanding at any time always 
will be co-ordinated with the amount 
of trading to be done, precisely as 
checks and drafts reflect the amount 
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of commercial work being carried on. 

“By and with the consent of the 
board of control, banks may have 
more than one place for doing busi- 
ness, being authorized to establish 
themselves in the various cities of 
the country. 

“No bank note of a denomination 
less than ten dollars will be issued, 
and the Secretary of the Treasury 
shall not issue a silver certificate of a 
denomination greater than five dol- 
lars; and thereafter upon the presen- 
tation to him of one hundred silver 
dollars or any multiple thereof and a 
demand for their redemption, shall 
exchange gold coin for the same.” 


Sugar Production. 


“The World’s Sugar 
Production and Consumption, 1800 
—1900”’ is the title of a monograph 
just issued by the Treasury Bureau of 
Statistics. It discusses the sugar pro- 
duction and consumption of the world 
during the past century and especially 
during the last half century in which 
the burden of sugar production has 
been transferred from cane to the 
sugar beet, and in which the world 
has so largely increased its consump- 
tion of sugar. The world’s sugar 
production has grown from 1,150,000 
tons in 1840 to 8,800,000 tons in 
1900. During the same period the 
world’s population has grown, ac- 
cording to the best estimates, from 
950,000,000 to about 1,500,000,000. 
Thus, sugar production has increased 
about 650 per cent. while population 
was increasing but about 50 percent. 
Coming nearer home and considering 
the United States alone, it is found 
that the consumption of sugar which 
in 1850 was only 22 pounds per cap- 
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ita, was in 1901 over 68 pounds per 
capita. 

One especially striking fact shown 
by the statistics presented in this 
study is the rapidly increasing pro- 
portion of the world’s enlarged sugar 
consumption which is supplied by 
beets. According to the figures pre- 
sented by this study, beets which sup- 
plied in 1840 less than 5 per cent. of 
the world’s sugar, in 1900 supplied 
67 per cent. of the greatly increased 
consumption; while cane, which then 
supplied 95 per cent. of the world’s 
sugar consumption, now supplies but 
33 per cent. Stated in quantities, it 
may be said that the world’s cane 
sugar supply has grown from 1,100,- 
000 tons in 1840 to 2,850,000 tons 
in 1900, an increase of 160 per cent; 
while that of beets has grown from 
50,000 tons in 1840 to 5,950,000 
tons in 1900, an increase of 11,800 
per cent. 

The figures above quoted include 
that portion which enters into the 
world’s statistical record of sugar 
production, and does not include the 
large quantities of cane sugar pro- 
duced in India and China exclusively 
for home consumption, and in a con- 
siderable number of the tropical coun- 
tries does not include that portion of 
the sugar consumed at home. Even 
if these figures of cane sugar produc- 
tion for home consumption were ob- 
tainable, the production from beets 
would still show a much more rapid 
growth during the last half century 
than that from cane. This, appar- 
ently, is due to two great causes: (1) 
the elimination of Slavery in the 
Tropics, the seat of the principal sugar 
production; and (2) the intelligent 
study of, and Government aid to the 
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production of beet sugar in the Tem. 
perate Zone, especially in European 
countries. 

One effect of this enormous increase 
and the competition which has ac- 
companied the developments above 
alluded to has been a great reduc- 
tion in prices to the consumer. The 
figures of the Bureau of Statistics 
obtained from statements supplied 
by importers of the cost in foreign 
countries of the sugar which they 
import show that the average cost 
of the sugar imported in 1871-2 was 
5.37c. per pound, and in the year 
1899-1900, 2.49c. per pound. 

The sugar production of France 
has grown from 23,000 metric tons 
in the sugar year 1839-40 to 805,- 
000 tons in 1899-1900; that of Ger- 
many, from 12,659 metric tons in 
1839.40 to 1,875,000 tons in 1900. 
1901; Austria-Hungary from 25,000 
metric tons in 1853.54, the earliest 
date for which figures are obtain. 
able, to 1,120,000 tonsin 1899 19vV0; 
Russia, from 19,000 metric tons in 
1853-54 to 900,000 tons in 1899- 
1900; Belgium from 12,000 metric 
tons in that year to 300,000 tons in 
1899-1900; Holland, from 1,000 me- 
tric tons in 1860-61 to 180,000 tons 
in 1899-1900. Turning to the cane 
sugar producing areas, in which the 
statistics are not available for so 
long a period, it is found that the ex- 
ports from the Philippine [slahds in- 
creased from 23,416 metric tons in 
1849 to 233,000 metric tons in 
1896. From Cuba the exports in 
1860 were 537,491 tons and in 1894 
968,750; in Hawaii the production 
has grown from 11,200 in 1875 to 
243,470 tons in 1899; Java pro- 
duce in 1884, 338,866 tons, and in 
1901, 765,000 tons; and Brazil, 
which in 1884 produced 268,335 
tons, produced in 1901, 215,000 
tons. 
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THE HOLIDAY LAW OF NEW YORK. 


The recent Court of Appeals Decision pointing out that contracts, other than 
of commercial paper, must be performed on holidays, when then ma- 
turing, the corrective bill which has passed both houses of the Legis- 
lature,and a brief historical statement of the law of the subject 

as developed by the courts and legislature. 


The popular conception of New 
Year’s Day, the Fourth day of July, 
Christmas, and all the other days 
which are set apart by law and gen- 
erally observed as holidays, is that 
such days are legal holidays in the 
full sense of the term. Not only are 
the banks and the exchanges closed, 
but so also are the stores, the busi- 
ness houses, the factories, the work- 
shops and the offices, and there is a 
general cessation of business tran- 
sactions and work of all kinds on 
such days. If commercial paper ma- 
tures on any such day, both the 
holder and the payor know that it 
is not to be then attended to, but 
that presentment for payment, and 
protest and notice in the event of 
non-payment, are relegated to an- 
other business day, fixed by law. If 
an executed deed or mortgage is 
ready for filing or record in a public 
office on such day, the holder knows 
that such office is legally closed, and 
that he is not lacking in diligence or 
risking the loss of any rights to pos- 
sible subsequent encumbrancers, by 
waiting until the opening of the pub- 
lic office of registry on the ensuing 
business day. And while business 
transactions may be carried on, law- 
fully, on any such day, there is such a 
general suspension of business as to 
lead the popular mind to suppose 
that any ordinary contract, the per- 


formance of which, by its terms, is 
set for any such holiday may, by 
reason thereof, be legally performed 
on the first succeeding business day. 

But so far as the performance of 
contracts, excepting negotiable paper 
and the transaction of business in a 
public office, isconcerned, there is, ac- 
cording to a recent decision of the 
New York Court of Appeals,* no le- 
gal justification for the popular be- 
lief that a holiday, such as New 
Year's Day or the Fourth of July, is 
anything else than a business day, 
the reason being that the legislature 
of the state in framing its holiday 
legislation, has seen fit to make the 
days designated as holidays, such for 
the two purposes only of presenting 
and protesting commercial paper, 
and of transacting business in the 
public offices of the state. For all 
other purposes such days, according 
to the court, are business days, and 
contracts made to be performed on 
such days must be so performed, ac- 
cording to terms, or the defaulting 
party suffer the consequences of non- 
performance. ; 

To briefly state the case before the 
court, Page held Shainwald’s con- 
tract of option to the effect that if, 
on January ist, 1898, Page should 
tender Shainwald certain specified 


*See Page v. Shainwald, page 205, this num- 


ber. 
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shares of stock, Shainwald would 
pay Page the sum of $5,000. The 
first day of January being New 
Year’s Day, and the second day of 
January, 1898, being Sunday, Page 
made the tender to Shainwald on 
Monday, January 3d, 1898; but the 
court of appeals held, too late; that 
the tender should have been made 
January ist, and that the fact that 
that day was a legal holiday and 
treated as Sunday for the purpose 
of maturing commercial paper and 
of transaction of business in the pub- 
lic offices, was no justification for 
postponement of the tender; as for 
the performance of all other business 
and contracts, other than the two 
specially provided for by legislation, 
January 1st was a business day and 
not a holiday. 

How many business men holding an 
option similar to that of Page, would 
have made the tender on New Year’s 
Day? Very few, we think. Many 
more, believing New Year’s Day to be 
a full legal holiday with respect to the 
performance of all kinds of business, 
would have waited till the next busi- 
ness day and then have made theten- 
der, as did Page in the transaction 
stated. The truth is that the custom 
to suspend all business on such days, 
coupled with the legislative charac. 
terization of such days as holidays so 
far as commercial paper and the pub- 
lic offices are concerned, has educated 
the general public to the belief that 
such days have been legal holidays 
for all purposes; when in fact, the 
court of appeals declares, they never 
have been such. 

This recent decision has opened the 
eyes of the law makers at Albany to 
the necessity of legislation to meet 


the necessities of the case. A bill has 
been introduced by Senator Elsberg, 
and at this writing has passed both 
houses of the legislature, and will 
doubtless receive executive approval, 
adding the following clause to the 
holiday law: 


‘“‘Where a contract by its terms re. 
quires the payment of money or the 
performance of a condition on a pub- 
lic holiday, such payment may be 
made or condition performed on the 
next business day succeeding such 
holiday, with the same force and 
effect as if made in accordance with 
the terms of the contract.” 


With the passage of this law, the 
commercial public will be more fully 
protected in relying on the belief that 
such days as New Year’s Day, are 
legal holidays for all purposes what- 
soever. Of course, no one is com- 
pelled to cease the transaction of 
business on such days—business tran- 
sactions or contracts made on such 
days are perfectly lawful, the public 
custom to suspend business not mak- 
ing it unlawful to do business if desir- 
ed—but so far as the performance of 
contracts, otherwise obligatory to 
be performed on such days, whether 
of commercial paper or of other na- 
ture, and so far as the transaction 
of business in the public offices is 
concerned, such performance may be 
postponed to the next succeeding 
day not a holiday. 


COURSE OF HOLIDAY LEGISLATION 


As a matter of historical interest, 
as well as of general information, 
we will briefly trace the course of 
holiday legislation in the state of 
New York, as well as point out cer- 
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tain early judicial decisions which 
were rendered prior to the first holi- 
day statute, the whole illustrating 
the growth and development of the 
holiday laws of the state and their 
effect upon contracts, by their terms, 
payable or performable upon _holi- 
days. 

Speaking of holidays other than 
Sunday, the first legislative designa- 
tion in the State of New York of 
certain days as holidays, and of the 
purposes for which such days were 
made holidays, occurred in the year 
1849. Sunday had all along, apart 
from any statute, been regarded as 
a dies non, and it was the settled 
commercial law of the state at that 
time, and had been from the very in- 
ception of state sovereignty, that 
when a note or bill carrying grace, 
by its terms matured on Sunday, 
the three days of grace were short- 
ened to two, so that the instrument 
became payable on the preceding 
Saturday; while as to contracts 
for the payment of money not carry- 
ing grace, as the law could not 
shorten the debtor’s time for per- 
forming his obligation, these were 
carried over to the next succeeding 
business day. 

The first holiday law was enact- 
ed on April 4, 1849, (Chap. 261, 
Laws of 1849) entitled ‘“‘An act to 
designate the holidays to be ob- 
served in the acceptance and pay- 
ment of bills of exchange and prom- 
issory notes.’’ It provided: 


“The following days, viz. the first 
day of January, commonly called 
New Year’s Day, the fourth day of 
July, the twenty-fifth day of Decem- 
ber, commonly called Christmas Day, 
and any day appointed or recom- 
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mended by the Governor of this state, 
or the President of the United States, 
as a day of fast or thanksgiving, 
shall for all purposes whatsoever as 
regards the presenting for payment or 
acceptance, and of the protest and 
giving notice of dishonor of bills of 
exchange, bank checks and promis- 
sory notes, made after the passage 
of this act, be treated and considered 
as is the first day of the week, com- 
monly called Sunday.’’ 


We see that at this time there were 
four days customarily observed by 
the public as holidays, namely, 
Christmas, New Year’s, July fourth 
and Thanksgiving, and that the first 
attempt of the legislature in refer- 
ence to legalizing such days as holi- 
days, had reference solely to the mat- 
ter of the maturity of commercial 
paper, that being the most important 
subject concerning which disputed 
questions might arise as to when 
notes and bills, by their terms falling 
due on any one of these four customm- 
ary holidays, should be legally pre- 
sented for payment and protested. 

This question had previously been 
before the courts in several cases 
with reference to paper maturing on 
the fourth of July, and the courts had 
uniformly held that Independence 
Day, beimg a public holiday estab- 
lished by custom, was not a busi- 
ness day for the purpose of paying 
or collecting commercial paper then 
maturing, but that paper falling due 
on the Fourth, should be presented on 
the third of July, the same as paper, 
maturing on Sunday, was legally pre- 
sentable on the day preceding. 

The course of judicial decision upon 
this subject may be here briefly re- 
ferred to as a matter of considerable 
interest. As early as the year 1796, 
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a case came up before the old Supreme 
Court of the State of New York in- 
volving the question (Lewis v. Burr, 
2 Caine’s Cases in Error, 195). A 
promissory note for $3,500 had been 
executed which, with three days of 
grace, matured on the fourth day of 
July. This note bore the indorsement 
of Aaron Burr. The holder presented 
the note for payment onthe third day 
of July and had it then protested for 
non-payment and the indorser noti- 
fied. The question before the court 
was as to whether the third, or the 
fourth, was the proper day of ma- 
turity. The status of the fourth of 
July as a public holiday was submit- 
ted to ajury, which returned the fol- 
lowing special verdict, or finding of 
fact: 


‘And the jurors aforesaid upon 
their oath aforesaid, further say that 
the fourth day of July in each year 
is the anniversary day of the |eclar- 
ation of Independence of these United 
States of America and for that reas- 
on is in practice, though not by law, 
generally observed by the citizens of 
this state of New York, as a public 
festival; and also that sometime in the 
month of may, in the year of our 
Lord 1784, upon the institution of 
the Bank of New York, which does no 
business on any fourth of July, it 
became and since continually has 
been, and still is, a general practice 
and usage in the said city of New 
York, for the holder of a promissory 
note made by one person and in- 
dorsed by another, if the same be- 
came payable, allowing three days 
of grace, on the fourth day of July 
in any year, to demand payment 
from the maker of such note of the 
sum therein mentioned, on the third 
day of the same July, and if he re- 
fuse to pay the same, or if he can- 
not be found to the end that pay- 
ment may be demanded of him, and 


if the said holder shall he minded to 
look to the said indorser for pay- 
ment of the said note; then, forth- 
with, that is to say, on the same 
third day of July, to give notice to 
the said indorser of such refusal to 
pay the sum mentioned in the said 
note, or that the maker thereof can- 
not be found, to the end that pay- 
ment may be demanded of him and 
also that it is the intention of the 
said holder to look to the said in- 
dorser for the payment of said sum.”’ 


This unique special verdict estab- 
lished as a fact that the Fourth of 
July was customarily observed asa 
holiday, that the only bank then in 
existence, the old Bank of New York, 
did no business on that day, and 
that negotiable paper, carrying 
grace, by its terms maturing on 
that day, was by the general prac- 
tice and usage in the city of New 
York presentable and payable on the 
day preceding. 

Upon these facts the court, through 


’ Benson, J., rendered its decision that 


the note had been properly presented 
and protested on the third day of 
July and that the indorser was liable. 
The English custom was cited of al- 
lowing three days of grace and that 
if the last of the three days happened 
to be a day on which “neither law 
or custom hath established that no 
money is to be paid,’’ then the num. 
ber is to be restricted to two, and 
continuing, Judge Benson said: 


“T assume it that the custom, as 
it existed in: England at the time of 
our revolution was deemed, in fact, 
to be the custom among us and en- 
titled to prevail. In addition to the 
custom, as it then existed, the spe- 
cial verdict finds a continued custom 
from the month of May, 1784, hith- 
erto for another day besides Sunday, 
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when the restriction of the number 
of days of grace is to take place, 
namely, the anniversary of our inde- 
pendence. The question, therefore, 
between the parties is, whether the 
custom is not, in this particular, 
also equally entitled to prevail, with 
respect to which, I would briefly 
state that, whenever a _ practice, 
usage or custom hath obtained, for a 
length of time so that it may be 
presumed to be generally known, 
that then all contracts to which it 
may be applicable, should be inter- 
preted and governed by it. This prin- 
ciple is not new. We practice it daily 
* * * Tam of the opinion that the 
note in question is to be adjudged as 
having fallen due onthe third of July, 
the second day of grace, and conse- 
quently that the plaintiff is entitled 
to recover.” 


This decision was followed by the 
Supreme Court of New York in 1830 
in Cuyler v. Stevens, 4 Wend. 566, in 
a case where a note matured on July 
third and was then presented, but 
the notice of dishonor was not given 
until July Sth. Had the fourth of 
July been a business day that, being 
the day following dishonor, would 
have been the last day upon which 
the holder was entitled to give no- 
tice, but the court held that the notice 
on the fifth was in time. It referred 
to Lewis v. Burr in which the “fourth 
of July was held to be a public holi- 
day, and it was decided that a note 
or bill falling due on that day was 
payable on the third day of July” 
and it referred also to cases where, 
when a demand had been made on 
Saturday of a note maturing on 
Sunday, notice on Monday had been 
held sufficient, and the court said: 
“The reason in all these cases why 
a demand on the second day of 
grace is good is that the third day 
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is either by law or by general or 
universal custom, not a day of busi- 
ness, and if it be not a day of busi- 
ness for the purpose of demanding 
or receiving payment of a.note, I 
should also apprehend the holder 
would also be excused from giving 
notice to the indorser on that day.”’ 

In 1842, the Supreme Court again, 
in Ransom v. Mack, 2 Hill, 587, re- 
affirmed that the Fourth of July 
was a public holiday and that the 
third was the proper day for present- 
ing paper maturing on the fourth. 
In that case a note payable at the 
Sacketts Harbor Bank matured on 
the fourth day of July. The holder 
had presented it and deposited no- 
tice of dishonor in the mail on the 
third day of July, but he was told 
by the cashier of the bank thatit was 
the custom of that bank to protest 
notes on the fourth day of July, so 
he again demanded payment on the 
fourth and, obtaining the notice of 
dishonor out of the postoffice before 
it had been forwarded, altered it from 
the third to the fourth. The court 
saic ‘‘as the last of the usual days of 
grace fell onthe Fourthof July, which 
is a public holiday, the only available 
demand of payment was that made 
on the third of the month” and it 
sent the case back for a new trial to 
determine whether the notice of dis- 
honor had, under the circumstances, 
misled the indorser or was sufficient. 

Still again, in 1843, the Supreme 
Court in Sheldon v. Benham, 4 Hill, 
129, held that payment of a note 
cannot be demanded on the fourth 
of July as that is a public holiday, 
but if that be the last day of grace, 
demand should be made on the 
third. 
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We thus see that, independent of 
statute, the courts of New York in 
the earlier days recognized that a 
public holiday, such as July 4th, 
might be established by custom, and 
held that the existence of such a hol- 
iday, as a day on which business was 
suspended and money not to be paid, 
so affected the terms of contracts for 
the payment of money maturing on 
that day—notes and bills carrying 
grace—as to change the day of pay- 
ment, to the day preceding. It might 
be thought that the principle of these 
cases should have been applied by the 
Court of Appeals in Page v. Shain- 
wald to the option to tender stock 
and receive money on the first of Jan- 
uary, so as to make that option ma- 
ture on the next succeeding business 
day, but when the cases referred to 
were decided, there was no statute 
designating and specifying for what 
purposes certain days were holidays. 
But now, the situation is different. 
The legislature has essayed to name 
certain days as holidays, and to define 
the purposes for which those days 
are to be regarded as such. The 
whole matter, therefore has become 
a statutory one which cannot be ex- 
tendedinscope by custom, no matter 
how general or universal; and as the 
legislature has, upto the date of Page 
v. Shainwald, simply decreed that the 
days designated shall be observed as 
holidays, for the two purposes only 
of the presentment, protest and no- 
tice of dishonor of negotiable paper, 
and of the transaction of business in 
public offices, there is no escape from 
the conclusion that for all other pur- 
poses, such days are, legally, business 
days, no matter how universally ob- 
served by the public as holidays. 
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This brings us to the point where 
we shall take up and review the 
course of the holiday legislation in 
the state, beginning with the first 
law of 1849. We have already cited 
the provisions of that law. In the 
year 1849 it had come to be the 
custom of the people to suspend 
business and join in festivities, cele- 
brations of events or otherwise, 
according to the nature of the day, 
on the four days known as Christ- 
mas, New Year’s Day, the Fourth of 
July and Thanksgiving. Up to this 
time there had been no legislation in 
New York state designating such 
days as holidays for any purpose. 
They were simply public holidays by 
custom. But while it wascustomary 
on such days for almost everybody 
to suspend business, oneclass of tran- 
sactions were forced on public atten- 
tion as needing some specific regula- 
tion, namely, contracts of negotiable 
paper falling due on holidays. True, 
the courts had held in the case of the 
Fourth of July that paper then ma- 
turing was payable on the third; 
but still the frequency with which 
this very question recurred in the 
courts, in disputes between indorsers 
and holders, as well as the fact that 
there were other days besides the 
fourth, more or less generally ob- 
served as holidays, questions con- 
cerning the maturity of paper falling 
due on which the courts had not 
passed upon, must have created a 
feeling of uncertainty as to this im- 
portant matter. 

While the manufacturer, the store- 
keeper and the office man could, re- 
spectivcly, close his place of business 
with safety on such a public holiday, 
the holder and the payor of holiday- 
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maturing paper, was left in a tor- 
ment of doubt; and while everybody 
else might safely suspend business, 
the banks and all otherscharged with 
the duty of presenting for payment, 
of making payment, and of protest- 
ing and notifying indorsers in case of 
non-payment of paper maturing on 
such days did not feel like closing up 
shop for fear of possible disastrous 
consequences. 

The situation needed a definite 
and specific legislative remedy, and 
this was supplied by the law of 1849. 
It will be of interest to analyze the 
phraseology of that law. “The fol- 
days * * shall for all 
purposes whatsoever as regards the 
presentment for payment, of accept- 
ance and of the protesting and giving 
notice of dishonor of bills of exchange, 
bank checks and promissory notes 

* be treated and considered as 


lowing 


is the first day of the week, commonly 


%”” 


called Sunday.”’ It will be seen that 
the legislature made these days the 
equivalent of Sunday for just one pur- 
pose, namely, that of the maturity of 
negotiable paper. It would not have 
done for the legislature to have made 
the designated days the equivalent of 
Sunday for all purposes whatsoever, 
for this would have been tanta- 
mount to a decree that such days, 
being the same as Sunday, nobody 
could make any lawful contracts or 
do anything which the Sunday law 
prohibited. But it was not the inten- 
tion of the legislature to curtail the 
freedom of contracts, or the transac- 
tion of business, upon any such days; 
it was simply the purpose, in recog- 
nition of the general suspension of 
business on such days, to relieve and 
protect those holders of maturing 
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contracts of negotiable paper who 
otherwise would have been inconven- 
ienced and vexed by doubt. Other 
matters might well be left to take 
care of themselves. It was not then 
foreseen that there might be other 
classes of contracts for the payment 
or tender of money, performable on 
such days, the holders of which might 
be left in doubt or uncertainty. No 
contracts of option to tender stock 
for a specified sum, as in Page v. 
Shainwald, or to tender a specified 
sum for a certain piece of real estate, 
or of similar optional nature, calling 
for the exercise of the option on a 
future day which happened to fall on 
one of such holidays, was then before 
the mind of the legislature. Theonly 
special matter at that time which, it 
was perceived, needed regulation was 
this matter of the maturity of nego- 
tiable paper, and this was provided 
for by the law of 1849. 

But the effect of that law, and of 
subsequent holiday laws of like na- 
ture, as is now seen in the light of de- 
velopments, which effect has been ac- 
centuated by the decision in Page v. 
Shainwa'd, has been to make the des- 
ignated days legally holidays for one, 
and subsequently for two. purposes 
only, namely, the maturity of com- 
mercial paper, and the transaction 
of business in the public offices; for all 
other purposes, including the exercise 
of options by the tender of money, or 
the tender of something for money, 
maturing on such days, they were 
business days pure and simple, and 
option contracts, or contracts other 
than negotiable paper, then maturing 
or performable, could be legally per- 
formed only on such days and none 
other. The fact that such designated 
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days were, by custom of the general 
public, universally recognized as holi- 
days and non-business days for all 
purposes had no weightin the face of 
an express statute specifying the pre- 
cise particulars in which, only, such 
days were to be regarded as holidays. 
Thus has the statutory law, so far as 
regards the special purposes for which 
certain days have been designated as 
holidays, stood down to date, and it 
is now only, in the year 1902, that 
the state legislature, awakened by 
the decision of the Court of Appeals 
in Page v. Shainwald,has provided the 
necessary legislation so that con- 
tracts, other than negotiable paper, 
for the payment of money or the per- 
formance of conditions on public hol- 
idays may be legally postponed to the 
next business day. 

So much for the law of 1849, the first 
holiday statute of the state. Under 
that law negotiable paper maturing 
on any of the holidays named was 
proceeded with the same as if such a 
day was Sunday; that is to say, 
whenever it carried grace, which was 
usually the case, it was presentable 
and payable on the preceding day, be- 
cause the law merchant, in force at 
that time required presentment on 
the preceding day of negotiable paper 
which by its terms matured on a Sun- 
day. 

The original law stood as thus en- 
acted until March 18, 1865, when by 
chapter 146 of the laws of that year, 
it was amended incertain particulars. 
The number of holidays was increased 
by the addition of Washington’s 
Birthday, a provision was introduced 
that when any of the named days 
should fall on Sunday, then the ensu- 
ing day should be treated as Sunday, 
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for purposes of commercial paper 
and the further provision was made 
that paper falling due on a holiday 
which fell on Sunday, should be pay- 
able on the succeeding Tuesday. 

Here was legislative recognition of 
the practice to observe Monday as a 
holiday when any of the designated 
days fell on Sunday, and the rule of 
the law merchant that when the third 
day of grace fell on Sunday, the paper 
was payableon the preceding day was 
changed in this particular situation 
by a provision making the paper pay- 
able on the succeeding Tuesday. It 
will still be observed that the purpose 
of the law was to give such holidays 
the character of Sunday only as re- 
garded the presentment, protest and 
notice of non-payment of negotiable 
paper. For all other purposes the 
days named were legal business days, 
although the people might be in the 
habit of suspending business transac- 
tions. 


SUMMARY OF HOLIDAY 


LHI 


LEGISLAT 


1570 ro PRESENT TIME, 


Following is a summary of subse 
quent statutory enactments, which 
will afford an outline of the history 
of the state’s holiday legislation, and 
show the process of its growth and 
development down to the present 


time. Weinclude in this outline the 
various special holiday laws that 
have, from time to time, been enact- 
ed, that it may be complete. 

Chapter 370, Laws 1870. Paper 
falling due on a Monday, observed as 
a holiday because a holiday fell on 
Sunday, made payable on thesucceed- 
ing day. 

Chapter 155, Laws 1872. Election 
day added to holidays. 
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Chapter 577, Laws 1873. Section 
1 enumerated holidays to be treated 
is Sunday for purposes of present- 
ment, ete. Section 2 provided that 
whenever any of the holidays named 
fell on Sunday, the following Monday 
should, for the purposes named, be a 
holiday, and that bills, notes or 
checks, with or without grace, falling 
due on Sunday, or on any of the hol- 
idays named, or on any Monday kept 
as a holiday, should be payable on 
the business day next succeeding the 
day of their maturity. 

Chapter 27, Laws 1875. Section 1 

enumerated holidays to be treated as 
Sunday for purposes of presentment, 
etc. and provided that all biils, notes 
and checks otherwise presentabie on 
said days, should be presentable on 
the preceding business day. Section 
2 provided that whenever certain hol- 
idays fell on Sunday, Monday should 
he a holiday for the purposes named; 
but that in suchcase, paper otherwise 
presentable on Monday, should be 
presentable on the Saturday preced- 
ing. 
Chapter 30, Laws 1881. Added to 
the purposes for which the designated 
days should be regarded as holidays 
by the enactment of the following: 
‘And the days aforesaid shall be con- 
sidered as the first day of the week, 
commonly called Sunday, and as pub. 
lic holidays for all purposes whatso- 
ever as regards the transaction of 
business in the public offices of this 
state, or counties of this state.’’ 

Chapter 289, Laws 1887. Added 
Labor Day and Saturday half-holi-. 
days to the designated days, to be 
treated as Sunday for all purposes 
as regards presentment, etc., and as 
regards transacting business in pub- 
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lic offices, etc. Made bills, notes and 
checks otherwise presentable, etc. on 
any of said days, presentable on the 
business day next succeeding, except 
in case of a half holiday, when such 
paper “shall be presentable for accept- 
ance or payment at or before 12 
o’clock noon,’’ but for purpose of 
protesting or holding parties liable 
on paper not paid before 12 o’clock 
noon, demand of acceptance or 
payment could be made and notice 
could be given on next succeeding 
business day; and collecting agents 
were exonerated from liability for 
not presenting for payment or ac- 
ceptance or collecting bills, notes and 
checks on a Saturday half-holiday. 

Further provided that whenever 
certain designated holidays fell on 
Sunday, Monday was a holiday for 
the purposes aforesaid and paper 
otherwise presentable etc. on said 
Monday, was presentable on the next 
succeeding business day. 

Chapter 461, Laws, 1887. All bills 
and notes except those payable at 
sight or on demand, otherwise pay- 
able on any half-holiday Saturday, 
made payable on next succeeding 
business day; and all bills, checks 
and notes, by their terms payable on 
Sunday, made payable on the next 
succeeding business day 

Chapter 229, Laws 1888 (approv- 
ed May 7, 1 88,) made the 100th 
anniversary of the inauguration of 
George Washington as first president 
of the United States, April 30, 1889, 
a special holiday to be observed in 
the payment of bills, notes and 
checks and in the closing of public 
offices of the state or counties. 

Chapter 198, Laws 1889 (took ef.- 
fect April 26) authorized governor, 





160 


in issuing any proclamation ap- 
pointing or recommending any day 
as a day of thanksgiving, fasting, 
prayer, or other religious observance, 
in pursuance of Chapter 289, Laws 
1887, to limit the effect of the pro- 
clamation to any city or cities, 
county or counties, and provided 
that the day or days so proclaimed 
should be public holidays for the 
purposes mentioned in said act, only 
within the cities or counties speci- 
fied. 

Chapter 332, Laws 1892 (taking 
effect April 18th) made October 12, 
1892, the 400th anniversary of the 
Discovery of America, a holiday for 
the purposes of payment of bills, 
notes and checks, and closing cf pub- 
lic offices. 

Chapter 369, Laws 1892 (took ef- 
fect April 25, 1892,) made the 27th 
day of April a half-holiday from 


noon to midnight in the counties of 
New York, Kings and Westchester, 
to be treated as Sunday for all pur 
poses in regard to the presentment, 


etc. of bills notes and checks. Pro 
vided that for the purpose of pro- 
testing and holding parties liable on 
bills, checks or notes not paid before 
noon on April 27, demand of accept- 
ance or payment could be made 
and notice of protest or dishonor 
given on the next following day. 
Exonerated collecting ayents from 
liability for negligence in not present- 
ing or collecting bills, notes or checks 
on that day. 

Section 24 of Chapter 677, Laws 
1892, an act in relation to the con- 
struction of statutes, constituting 
chapter 1 of the General Laws, de. 
fined the days and half days to be 
observed as holidays. This section, 
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as amended in 1897, and as about 
to be again amended, is published 
in full at the end of this summary. 

Section 41 of Chapter 681, Laws 
1892 An act in relation to public 
officers, constituting Chapter 7 of 
the General Laws, provided, that 
holidays and half-holidays shall be 
considered as Sunday for all purposes 
relating to the transaction of busi- 
ness in the public offices of the state 
and of each county. 

Chapter 334, Laws 1893 (took et- 
fect April 8, 1893,) designated 
April 27, 1893, the day of the 
Naval Parade in New York Harbor, 
a holiday to be observed in the ac- 
ceptance and payment of bills, 
checks and notes, and iu the closing 
of the public offices. 

Chapter 639, Laws 1893 amended 
Section 2 of Chapter 577, Laws 1873, 
as to all bills, notes and checks made 
after May 22,1873, when the act was 
passed. Section 2 of the Act of 1873, 
as we have seen, related to holidays 
falling on Sunday and provided that 
bills, checks and notes, with or with 
out grace, falling due on Sunday, 
or on any of the holidays designated 
in the first section of the act, or on 
a Monday kept as a public holiday, 
by reason of it falling on Sunday, 
should be payable on the next suc- 
ceeding business day. The amend- 
ment of 1893, leaves out “Sunday” 
from the provision that paper then 
falling due shall be payable on the 
next succeeding business day. 

Chapter 607, Laws 1894 abolished 
days of grace, from January 1, 1895. 

Chapter 603, Laws 1895, added 
February 12, Lincoln’s Birthday, to 
the list of holidays. Is in identical 
language with sections 1 and 2 of 
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Chapter 289, Laws 1887, excepting 
such addition of February 12th. 

Chapter 91, Laws 1897, amended 
by Chapter 353, Laws 1897, made 
April 27 of that year a holiday to be 
treated as Sunday in New York, 
Kings, Queens, and Westchester coun- 
ties, for all purposes in respect to pre- 
sentment, etc. All bills, notes, and 
checks otherwise presentable on that 
day were made payable on the suc- 
ceeding business day, and collecting 
agents were exonerated for not pre- 
senting and collecting paper on that 
day. 

Chapter 617, Laws 1897, the Ne- 
gotiable Instruments Law, constitu- 
ting Chapter 50 of the General Laws. 
Took effect October 1, 1897. Section 
145, provided: 


“Every negotiable instrument is 
ayable at the time fixed therein 
vithout grace. When the day of ma- 
turity falls upon Sunday, or a holi- 
day, the instrument is payableon the 
next succeeding business day. Instru- 
ments falling due on Saturday are to 
be presented for payment on the next 
succeeding business day, except that 
instruments payableon demand may, 
t the option of the holder, be pre- 
sented for payment before 12 o’clock 
noon on Saturday, when that entire 
day is not a holiday.” 


1 
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Chapter 671 specifically repeals 
Chapter 461, Laws 1887, and Chap- 
ter 229, Laws of 1888 (special holi- 
day law) and Chapter 604, Laws of 
1894, which first abolished grace. 
Chapter 614, Laws 1897, amended 
Section 24 of Chapter 677, Laws 
1892 (Statutory Construction Law) 
defining public holidays, by adding 
that such days shall be considered as 
Sunday for the purpose of transacting 
business in the public offices, etc. 
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Chapter 614 specifically repeals Chap- 
ter 27, Laws 1875, Chapter 30 Laws 
1881, Chapter 289 Laws 1887 and 
Chapter 603 Laws of 1895. 

Chapter 118, Laws 1898, made 
the 4th of May, Charter Day, a holli- 
day in the counties of New York, 
Kings, Queens, Richmond and West- 
chester, to be treated as Sunday for 
ali purposes of presentment, etc. of 
bills, notes and checks. Paper other- 
wise payable on such day in such 
counties was made payable on the 
next succeeding business day, and 
collecting agents were exonerated 
from liability for not presenting or 
collecting paper on such day. 


PRESENT HOLIDAY WITH PR 


STATUTI 


POSED AMENDMENT 


An Act to amend the statutory con- 
struction law, in relation to the 
performance of contracts on public 
holidays. 

The People of the State of New 
York, represented in Senate and As- 
sembly, do enact as follows: 

Section 1. Section twenty-four of 
chapter six hundred and seventy- 
seven of the laws of eighteen hundred 
and ninety-two, entitled “An act re- 
lating to theconstruction of statutes, 
constituting chapter one of the gen- 
eral laws,’’ as amended by chapter 
six hundred and fourteen of the laws 
of eighteen hundred and ninety-seven, 
is hereby amended to read as follows: 

Sec. 24. Public holidays; half holi- 
days.—The term holiday includes the 
following days in each year: the first 
day of January, known as New 
Year’s Day; the twelfth day of Feb- 
ruary, known as Lincoln’s birthday ; 
the twenty-second day of February, 
known as Washington’s birthday; 
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the thirtieth day of May, known as 
Memorial day; the fourth day of 
July, known as Independence day; 
the first Monday of September, 
known as Labor Day; and the 
25th day of December, known as 
Christmas day, and if either of such 
days is Sunday, the next day there. 
after; each general election day and 
each day appointed by the president 
of the United States or by the govern- 
or of this state as a day of general 
thanksgiving, general fasting and 
prayer, or other general religious ob- 
servances, The term half holiday, in- 
cludes the period from noon till mid- 
night of each Saturday which is not 
aholiday. The days and half days 
aforesaid shall be considered as the 
first day of the week, commonly 
called Sunday, and as public holidays 
or half holidays, for all purposes 
whatsoever as regards the transac 

tion of business in the public offices 
of this state, or counties of this state. 
On all other days and half days, ex- 
cepting Sundays, such offices shall be 
kept open for the transaction of busi- 
ness. Where a contract by its terms 
requires the payment of money or the 
performance of a condition on a pub 

lic holiday, such payment may be 
made or condition performed on the 
next business day succeeding such 
holiday, with the same force and ef- 


fect as if made or performed in accor- 


dance with the terms of the contract.* 


Sec. 2. This act shall take effect im- 
mediately. 


* Words underlined indicates amendment 
which has passed both houses of the legislature 
of 1902—and has, since article was written, be- 
come a law by executive approval. 


LAW JOURNAL. 


CON( 

We have attempted in the foregoing 
to give a brief historical outline of 
the judicial and statutory develop- 
ment of the holiday law of the State 
of New York, down to the present 
time. In a general way the follow- 
ing things may be noted: 

First, that the observance of holi 
days originated in custom, and that 
the courts, when questions of the ma- 
turity of contracts of commercial 
paper came before them, upon proof 
of the custom, compelled their per- 
formance upon the preceding day. 

Second, that the legislature subse 
quently took unto itself, and away 
from the realm of custom and judicial 
recognition thereof, the designation 
of certain days as holidays and the 
purposes for which such days were to 
be so observed; also regulating from 
time to time the matter of maturity 
of commercial paper falling due on 
holidays by providing other specific 
days, first preceding, then succeeding, 
upon which such paper should be pre- 
sentable and payable. 

Third, that down to the vear 
1902, the days named as _ holidays 
were made such by the legislature 
only for the two purposes of matur 
ing commercial paper, and the tran- 
saction of business in the public of- 
fices of the State and counties; and 
that for all other purposes, whether 
the making of contracts or their per- 
formance, such days were business 
days in law; although in custom ob- 
served by an almost universal sus- 
pension of business. 

Fourth, that the legislature of 
1902 has further enacted (and the 
bill will. doubtless receive executive 
approval) that all contracts for the 


LUDING SUMMARY. 
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payment of money or the perform- 
ance of a condition on a public holi- 
day, may be paid or performed on 
the succeeding business day 

The present holiday statute is con- 
tained in section 24 of chapter1 of 
the General Laws, which chapter is 
known as the Statutory Construc- 
tion It is printed in full, with 
the pending amendment, above. It 
designates certain days as public holi- 
days and half holidays for the sin- 
gle purpose of the transaction of 
business in the public offices; and the 
amendment postpones the perform- 
ance of‘contracts for the payment of 
money or performance of a condition 
to the succeeding day; thus virtually 
making such days public holidays for 
all purposes of paying money or per- 
forming conditions upon contracts 
maturing on holidays. The maturity 
of negotiable instruments falling due 


Law. 


on holidays is not regulated by this 
statute, but by sec. 5 of the Negotiable 
Insts. Law providing that ‘‘ where 
the day or last day for doing any act 
herein required or permitted to be 


THE 


The reduction of forty-one million 
dollars in the exports of the United 
States for the eight months ending 
with February is not considered at 
all discouraging by those interested 
in the growth of our export trade, 
nor is it an indication of a decline in 
the general growth of that trade. 
On the contrary, in all important ar- 
ticles except three, in which condi- 
tions are abnormal, there has been 
an increase. The decrease is solely 
or practically so in corn, due to the 


REDUCTION IN 
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done, falls on Sunday or a holiday, 
the act may be done on the next suc. 
ceeding secular or business day;”’ by 
section 145, providing that when 
the day of maturity falls on Sunday 
or a holiday, the instrument is pay- 
able on the next succeeding business 
day, with a special provision as to 
Saturday maturing paper; and by 
section 243 that when Saturday is 
not otherwise a holiday, presentment 
for acceptance may be made in the 
forenoon. 

There also remains in force, chapter 
198, Laws of 1889, referred to in the 
foregoing article, authorizing the 
Governor to proclaim holidays re- 
stricted as to locality. 

Other holiday 
are: 

Section 41 of Chapter 7 of the Gen- 
eral Laws—the Public Officers Law- 
providing that “holidays and half 
holidays shall be considered as Sun- 
day for all purposes relating to the 
transaction of business in the pub- 
offices of the State and each 
county.” 


existing statutes 


lic 


EXPORTS. 


great crop shortage caused by the 
drouth of last summer, in copper, in 
which prices have greatly fallen, and 
iniron and steel manufactures, due 
to the unusual demand of the home 
market upon our manufacturers and 
the reduced demand in foreign mar- 
kets. In corn and corn meal alone 
the exports fall more than forty- 
seven million dollars below those of 
the corresponding period of last 
year, while the total decrease in all 
exports is but $41,012,584; showing 
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that if corn exports were normal the 
total figures would show an increase 
of more than six million dollars over 
last year and over the correspond- 
ing period of any preceding vear. In 
iron and steel manufactures, the fig- 
ures of the seven months ending 
with January (February figures be- 
ing not yet available) show a reduc- 
tion of about sixteen million dollars 
in exports, this, as has already been 
explained, being due to the excessive 
demand of the home market upon our 
manufacturers, and the lower prices 
and reduced demand abroad. In 
wheat the exports for the eight 
months show an increase of nearly 
thirty million dollars compared with 
those of the same months of the 
preceding year; and in provisions 
there is an increase of five million 
dollars. In cotton the month of Feb. 
ruary shows an increase of over two 
Feb- 


million dollars compared with 
ruary, 1901, though the six months 
of the cotton year ending with Feb. 
ruary show a decrease of about ten 
million dollars, due to lower prices 


and not to any reduction in quan- 
tity, the number of pounds exported 
during the period being 2,638,347,- 
613 pounds, against 2,308,244,326 
pounds last year, an increase of over 
330,000,000 pounds. In mineral oils 
the preliminary figures of the Treas- 
ury Bureau of Statistics for the eight 
months ending with February show 
an increase of nearly two million dol- 
lars over those of the corresponding 
months of the previous year, meas- 
ured by values, while in quantity the 
increase is in much greater propor- 
tion. The total number of gallons 
shown by the preliminary statement 
of the Bureau of Statistics for the 
eight months is 730,156,201, against 
678,931,765 last year, an increase of 
7.2 per cent; while the value, as 
shown by the same statement is, for 
the eight months ending with Feb- 
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ruary, 1902, $45,155,475, against 
$46,495,854, an increase of 3.5 per 
cent. Thus this feature of our export 
trade, mineral oils, which a few 
months ago was showing a decline, 
has fully recovered, and its exports 
now exceed those of any preceding 
year both in quantity and value. In 
copper, the only other important ar- 
ticle which showed a decline, the fig 
ures for January show an increase of 
nearly 50 per cent in quantity, and a 
slight decrease in value, compared 
with those of January, 1901 (Febru- 
ary figures being not yet available), 
though for the seven months ending 
with January, the export figures still 
fall considerably below those of the 
preceding year. 

Thus, corn in the eight monthsend.- 
ing with February has fallen forty- 
seven million dollars in the value of 
its exports, solely due to the short- 
age caused by the drouth of last sum- 
mer; copper in the seven months end- 
ing with January showed a falling 
off of $9,556,864, by reason of the 
enormous fall in prices and in foreign 
demand, and manufactures of iron 
and steel showed inthe seven months 
a decline of $16,306,339, due to in 
creased markets at home and reduced 
prices and demand abroad. In these 
three items, in each of which the 
falling off in exports is due to excep- 
tional causes and may be considered 
as temporary, the reduction is over 
$70,000,000, while the total reduc 
tion in exports for 8 months ending 
with February is but $41,000,000, 
showing that in other articles than 
those in which conditions are abnor- 
mal there has been an increase in ex- 
ports of more than thirty million 
dollars. 

Even with this decrease of forty- 
one million dollars, the United States 
still stands at the head of the world’s 
exporting nations, the total exports 
of domestic merchandise being: Uni- 
ted States, $957,986,427, and the 
United Kingdom, which most nearly 
approaches the figures of the United 
States, $911,346,250. 
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One who takes a check signed “A, 
agent’”’ in payment of A’s private 
debt, does so at his peril. If it af- 
terwards turns out that the money 
paid does not belong to A, but to 
the person for whom he is agent, the 
creditor -who has received it must 
refund. Where the agent is the cash- 
ier of a bank and pays his private 
debt to his creditor with the regu- 
cashier’s check, there has been 
less certainty; but in some recent 
cases it has been held that it is just 
as perilous for the private creditor 
of a bank cashier to accept from 
the latter the official check of the in- 
stitution, signed debtor as 
cashier, as it is to take the checks of 
other agents in payment of their 
private debts. That this so, is 
emphasized by the de- 


1. - 
iat 


by his 


is 


important 
cision of the New Jersey Court of 
Errors and Appeals, which has just * 


been handed down in the case of 
Edward S. Campbell, Receiver of the 
Middlesex County of Perth 
Amboy against the Manufacturers 
National Bank of Newark, wherein 
the latter bank, which accepted in 
payment of the private debt of Geo. 
M. Valentine, the check of the Middle- 
sex County Bank, drawn on its New 
York correspondent, and signed by 
Valentine as cashier, is held to have 
done so at its peril, and being un- 
able to prove Valentine’s authority 
to issue the check, is held obliged to 
refund the amount to the receiver. 


The decision is very full and com. 


sank 
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CASHIER’S 


CHECKS. 


FOR PRIVATE DEBTS 


plete and will be found of great in- 
terest aud value to the banking 
community. It will be a leading case 
in New Jersey for a long time to come 
and will doubtless be viewed as an 
authority elsewhere. We give below 
the full decision, in view of its im- 
portance, iucluding the dissenting 
opinion of Judge Dixon who thought 
that the question of authority in the 
cashier to issue the check should, 
under the evidence, have been sub 
mitted to the jury, and not have 
been decided by the court without 
such submission. Following is the 
official syllabus: 

1. There is no reason that can be 
given, which is founded upon prin- 
ciple, for not applying the same rule 
of agency to a cashier, as to other 
persons occupying rela- 
tions. 

2. A deal with 
cashier of a bank as an individual in 
securing a draft, and claim after the 
draft is delivered it has become the 
transaction of the bank. 

3. While cashier of a bank 
presumed to have all the authority 
he exercises in dealing with execu- 
tive functions, legally within the 
powers of the bank, or which are 
usually done or held out to be done 
by such an officer, still, the test is 
whether the transaction is with the 
bank and in its business, or with the 
cashier personally and in his business. 
As to the former all presumptions are 
in favor of its regularity and binding 
force. As tothe latter no such pre- 
sumptions arise. 


fiduciary 


person cannot a 


is 


a 
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4. Upon the proof that the transac- 
tion was known to the claimant to 
be an individual one, and not with 
the bank, the burden is cast upon the 
claimant to establish that the act of 
the cashier thus done, for his own in- 
dividual benefit, was authorized or 
ratified. 

5. Neither authorization or ratifi 
cation arises from unknown concealed 
fraudulent transactions of a cashier. 
It is only known open ones, similar 
to the alleged dishonest ones, which 
work an estoppel. 

6. Failure to detect that which an 
inspection with ordinary care would 
not have discovered, will not work a 
ratification. Where a draft ona corre. 
sponding bank is regular on its face, 
and the entry upon the stub of the 
draft book from which it is taken is 
also regular, there is nothing to go to 
a jury to establish laches in the officer 
of a bank for neglect to discover its 
fraudulent character from inspection. 


7. The facts in this case show anin-, 


dividual transaction with Valentine, 
and the known fact that he paid his 
own debt with the bank’s draft. There 
was no proof that his act was au- 
thorized or ratified by the directors, 
and there was nothing on the stub 
of the draft book, or the face of the 
draft, when returned by the National 
Park Bank to indicate that it was 
not a regular bank transaction, nor 
was there proof that by the exercise 
of any care, short of an investigation 
of the books of the bank, the presi- 
dent or directors of the bank would 
have discovered the fraudulent act of 
the cashier in issuing the draft in 
question. Under this state of the 
proof the court rightly directed a ver- 
dict against the plaintiff in error. 
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Following is the opinion of the 
court which was delivered by Fort, J.: 


FORT, J. This is an action by the 
receiver of the Middlesex County 
Bank to recover back money paid 
to the plaintiff in error by George 
M. Valentine, who was at the time 
of the payment, cashier of said bank 
The payment was made by Valen 
tine in satisfaction of his individual 
debt. The method of payment was 
by a draft of the Middlesex County 
Bank, drawn on the National Park 
Bank of New York, its correspond 
ent, and signed “George M. Valen 
tine, Cashier.”” The draft thus is- 
sued, was drawn to the order of 
John A Miller, Attorney, «nd de 
livered to him, for the plaintiff in 
error. 

The transaction out of which the 
indebtedness of Valentine to the 
plaintiff in error, the Manufacturers 
National Bank, arose, was the dis- 
counting of a note, made by a firm 
of which . alentine was a 
and indorsed by Valentine individu- 
ally, and others. This note, 
discounted, fell due and was protest- 
ed, and afterward judgment was ob- 
tained thereon against the makers 
thereof, and Valentine individually. 

The Middlesex County Bank had 
no interest, directly or indirectly, in 
the note or its proceeds. 

All these facts were known to the 
plaintiff in error, both before and 
after the judgment. 

The judgment was entered March 
4, 1899. 

Mr. Miller, the Attorney of the 
plaintiff in error, after several at- 
tempts, found Valentine at the bank 
in Perth Amboy, on March 13, 1899. 


membcr, 


thus 
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Payment of the judgment was de- 
manded and after some talk, Valen- 
tine, in the presence of Miller, took 
the draft book of the Middlesex 
County Bank containing blank 
drafts of that bank on the National 
Park Bank of New York, and filled 
out a draft of the Middlesex County 
Bank upon the National Park Bank 
of New York, for the sum of $7,500 
to the order of J. A. Miller, Attor- 
ney, as aforesaid, and signed it ‘‘Geo. 
M. Valentine, Cashier’ and handed 
this draft to Miller. 

The draft thus delivered was not 
and did not pretend to be, anything 
other than the draft of the Middle- 
sex County Bank, made by its cash- 
ier in his official capacity against 
the funds of the Middlesex County 
Bank deposited in the National 
Park Bank of New York, and 
was intended by Valentine and 


known by Miller to be issued for 
the payment of the debt of George M. 


Valentine as an individual, With all 
of these facts the plaintiff in error, 
by its officers and attorney, was fa- 
miliar. 

There is no reason, which is found- 
ed on principle, that can be given for 
not applying the same rule of agency 
to a cashier as to other persons oc. 
cupying fiduciary relations. No per- 
son can act as agent in 2 transaction 
in which he has an interest, or to 
which he is a party, on the side op- 
posite to his principal. This must 
be so where the person dealing with 
the agent has knowledge of the 
facts. 

A person cannot deal with a cash- 
ier of a bank as an individual in se- 
curing a draft and claim after the 
draft is delivered it has become the 
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transaction of the bank; to make 
the acts of the cashier valid, the 
transaction in which the draft is 
delivered must be a bank transac. 
tion, made by the cashier, within 
his express or implied authority, in 
the conduct of the business of the 
bank. So long as a person deals 
with the cashier in a matter where- 
in, as between himself and the cash. 
ier, he is dealing with or has a right 
to believe he is dealing with the bank, 
the transaction is obligatory upon 
the bank, 

The cashier is presumed to have 
all the authority he exercises in deal- 
ing with executive functions legally 
within the powers of the bank it- 
self, or which are usually or custom- 
arily done, or held out to be done, 
by such an officer. 

But the test of the transaction is 
whether it it is with the bank and 
its business or with the cashier per- 
sonally and in his business. Claflin 
v. Farmers’ Bank, 25 N. Y, 293; 
Moore vy. Citizens’ National Bank, 
111 U.S., 164. 

As to the former, all presumptions 
are in favor of its regularity and 
binding force. In the latter, no such 
presumption arises; in fact, upon 
proof that it was known to the 
claimant to be an individual transac- 
tion, and not one for the bank, the 
burden is cast upon the claimant to 
establish by proof that the act of the 
cashier thus done, for his own indi- 
vidual benefit, was authorized or rat- 
ified. 

These are fundamental principles 
applicable to principal and agent in 
every transaction arising out of that 
relation. A.D. & T. Co., 143 N. Y. 
559 (564) M. L. Ins. Co. v. F. 5. S. & 
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G. &c., 1389 N. Y. 146 (151); Shawv. 
Spencer, 100 Mass. 382 (390) (394); 
Petrie v. Clark, 11 S. & R. 377 (Gib- 
son, C. J.); Rochester & C.T R. Co. 
v. Paviour, 164 N. Y. 281 (286); 
Huffcutt on Agency (2d Ed.) p. 110. 
Little contention was made in this 
case, even by the counsel of the 
plaintiff in error, against the rule 
above stated, although some effort 
was made to distinguish between 
the rule applicable to principal and 
agent as applied to a cashier, 
as contradistinguished from other 
agency relations, but we are unable 
to accept such a theory or to hold 
the rule to be any broader in the 
case of a cashier, than as above de- 
clared. 

Strong contention was made by 
the plaintiff in error for the right to 
retain the fund received for Valentine’s 
individual debt, from the proceeds of 


the draft of the Middlesex County 


Bank, upon the grounds, (1) that 
Valentine was authorized to issue 
such drafts, and (2) that if he were 
not so authorized his act in this 
case would be deemed ratified, 
through the knowledge of the bank’s 
officers obtainable from the draft it- 
self or the records of the bank, from 
which they actually knew, or were 
chargeable, in the exercise of ordinary 
care, with knowing the transaction. 

The case is utterly devoid of proof 
that Valentine was ever authorized 
by any one to draw drafts of this 
character for his individual account, 
against the funds of the bank with 
its New York correspondent. It does 
appear that he had overdrawn his 
account and borrowed money on 
questionable securities, but those 
transactions are stated by the let- 
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ters to the banking department to 
be ones with which the directors 
were familiar, and about which the 
directors knew and for which they 
held securities and in which the di- 
rectors only differed with the bank- 
ing department as to the sufficiency 
of the security they had required 
Valentine to pledge for those loans. 

There is no proof that those loans 
were not made in the usual course; 
nor that the directors authorized or 
acquiesced in the use of the bank’s 
funds by Valentine before, or with- 
out their knowledge; nor that Val- 
entine, in any of the transactions 
out of which these obligations arose, 
had ever dealt with any person to 
create his indebtedness to the bank 
before the bank directors knew of it, 
had authorized his use of the 
funds; nor is there anything to show 
in any of those letters to the bank: 
ing department by the president of 
the bank, or from that department 
to the bank that the directors knew 
he was using the funds of the bank, 
without their knowledge or consent, 
in his individual transactions, or 
that he had paid a single individual 
debt before they were advised of it 
and had received security from him 
for the money which he proposed to 
use to pay it. It would have been an 
entirely different situation if he had 
been in the habit of drawing similar 
drafts against the bank’s funds for 
his individual purposes before con- 
sulting the president or directors, 
and that they had known of, or sub- 
sequently approved, such acts. That 
would have made a case within the 
principle ruled in Goshen Bank v. 
The State of New York, hereafter con- 
sidered, but that is not this case. 


and 
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Whatever acts are proven to have 
been done by Valentine, without the 
approval of the president or direc- 
tors first obtained, were admittedly 
concealed transactions, not open 
ones. Fraudulent acts. It is not 
pretended that a single one of the 
thirteen drafts alleged to be fraudu- 
lent out of over 16,000 honest ones, 
was actually authorized or ratified 
by the president or the directors; 
nor is it pretended that a single open 
transaction of that kind was known 
to or ratified by them. 

It is not concealed dishonest tran- 
sactions which make a ratification 


but open ones of a character similar 
to the alleged dishonest ones. 

Gale v. Chase National Bank, 101 
Fed. Rep., 214. 

Ifa bank gives its cashier author. 
ity to draw drafts for his own ac- 
count on its funds, or ratifies his acts 


in known transactions which he 
openly conducts, honestly or dishon- 
estly, it will not be permitted to say 
that a similar transaction which he 
secretly and by concealment conducts 
does not bind it. The distinction is 
just there. This was the basis of the 
decision of the New York Court of 
Appeals, in the Goshen National 
Bank v. The State of New York, 141 
New York, 379, upon which the plain- 
tiff inerror so strenuously relies. The 
Opinion in that case cites the facts 
very meagerly. Through the courtesy 
of the present Chief Judge of that 
court, I have had before me ali the 
proofs, findings and exhibits, upon 
which that case was decided, and an 
examination of the record fully sus- 
tains Judge Peckham in saying that 
the cashier there ‘had the right to 
draw a draft on the corresponding 
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bank of the claimant, for himself, 
upon the same terms that he had to 
draw a draft for astranger.” Henry 
Bacon, the president, testified at page 
9 of the record, that ‘he (the cash- 
ier) had a right to draw a draft on 
the Importers and Traders National 
Bank for himself upon the same 
terms that he would draw for a 
stranger.”’ George Grier, the assist- 
ant cashier of the bank, testified that 
he was well acquainted with the 
cashier’s methods of drawing drafts 
in all his transactions as County 
Treasurer, for more than a year prior 
to the drawing of the fraudulent 
draftin controversy, and that during 
that period Murray “was accus 
tomed to draw checks as County 
Treasurer against the funds in his 
hands as such treasurer on deposit 
in the Goshen National Bank, paya- 
ble to the Goshen National Bank, in 
various amounts, and then as cash- 
ier of said Goshen National Bank, to 
draw drafts for a similar amount on 
the Importers and Traders National 
Bank of the City of New York, 
against the funds of the Goshen Na- 
tional Bank on deposit with said Im- 
porters and Traders National Bank, 
placing said drafts to his credit in 
said Importers and Traders National 
Bank as County Treasurer. 

There was no dispute under the 
facts in that case that practically all 
the time that Murray, the cashier, 
was County Treasurer, he had used 
the bank’s drafts for his own pur- 
poses, as such treasurer, to transfer 
funds to New York, with the knowl.- 
edge of the president, assistant cash- 
ier and directors. He was also per- 
mitted to draw such drafts to him. 
self or a stranger, in County Treas. 
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urer matters, with the same freedom 
that he would issue such a draft to 
any customer of the bank. They had 
allowed him to treat himself in his 
official relation of County Treasurer 
in the matters of issuing cashier’s 
checks or drafts, for County Treas- 
urer’s accounts, as he was permitted 
to do for any other depositor, or 
other person dealing with the bank 
in the ordinary course of business 

That case was upon its facts in ex- 
act conformity with the principle 
here sustained and upon all the cases 
under the facts proven, was rightly 
decided. Jndge Peckham himself ex- 
pressly distinguishes the Goshen Bank 
case, from cases like the one before 
us, in Bank of New York v. American 
Dock and Trust Co., 143 New York 
559 (564). 

Nor will the facts in this case jus- 
tify a finding of constructive notice 


to the directors of the Middlesex 
County Bank arising from a failure 


to know what they would have 
known, had they exercised ordinary 
care, as to the draft issued by 
Valentine to Miller. If the draft 
had been drawn to Valentine’s 
own order, it would have been 
discoverable upon inspection, and 
some question might then have 
arisen. This draft was drawn to 
‘John A. Miller, Attorney,”’ and was 
regularly entered on the stub of the 
draft book, and would appear per- 
fecti'y regular in the account current 
when returned by the National Park 
Bank with the vouchers at the end 
of the month. A bank may issue its 
draft to any one who pays for it. Is 
it to be said that a bank will be held 
to ratify a draft, fraudulently issued 
by its cashier, though regular on its 
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face, because the other officers of the 
bank do not trace through the books 
of the bank to see to what account 
it is charged? Upon the face of the 
draft no one but Miller, the attorney, 
and the officers of the plaintiff in error, 
beside Valentine, could have known 
the draft was for his individual debt. 

That which is discernible by inspec 
tion, upon the face of a draft or rec- 
ord, and which needs no investiga- 
tion to show it to be out of the ordi- 
nary and therefore speaks for itself, 
will no doubt raise an implied orcon- 
structive ratification, if seen by off- 
cers or directors. And, failure to ex- 
ercise ordinary care in checking off 
vouchers or inspecting records by 
bank officers will, no doubt, also 
raise such a ratification, if it appears 
that if they had so examined the 
same, a simple inspection thereof, 
would have shown the facts. 

They are undoubtedly chargeable 
with the things they know or would 
have known by the exercise of ordi- 
nary care, and are estopped from de- 
nying the responsibility thereon un- 
less repudiated within a reasonable 
time after such knowledge or impu- 
ted knowledge. But the facts in this 
case as to the draft in question do 
not bring it within this rule. 

All the points here determined are 
fully discussed by the opinion in 
Lamson et als. v. Beard, decided in 
the United States Circuit Court of 
Appeals and the same conclusion 
reached as here. 

Lamson v. Beard, 94 Fed., Rep. 
30. 

Under all the cases and upon prin- 
ciple, under the facts in evidence, the 
trial court was right in directing a 
verdict for the plaintiff, and the judg- 
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ment of the Supreme Court entered 
on that verdict is affirmed. 
Endorsed: 
“Filed March 4, 1902.” 
GEORGE WURTS, Clerk.” 


GARRISON, J. (Concurring.). I 
have not been able to see how one 
avent of a bank could confer general 
authority upon another agent of the 
bank to transfer the property or 
credits of the bank to the latter’s in- 
dividual creditors in payment of his 
personal debts. 

If express authority to this effect 
had been shown it would not in my 


judgment have altered the case. 


Hence of course I do not consider 
that it was error to refuse to permit 
the jury to determine whether or not 
there was implied authority to the 
For this reason I shall 
vote to affirm the judgment of the 


Same end. 


trial court. I concur with the view 
of Mr. Justice Fort that there was no 
proof of ratification of this particu- 
lar transaction. 
Endorsed: 
‘“‘Piled March 3, 1902.” 
GEORGE WURTS, Clerk.” 


DIXON, J.—I think that a bank 
cashier may be authorized by the 
board of directors to use the funds of 
the bank for his private business; 
and that the terms on which such au- 
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thority may be given are within the 
absolute contro! of the board; to this 
extent that, when in pursuance of 
the authority the funds have been 
paid to a third party in payment of 
a debt, the fact that such party had 
notice that they were the bank’s 
funds is not sufficient to warrant the 
bank in reclaiming them. Nor will 
the completed transaction be rendered 
voidable by the further fact, that the 
terms on which the authority was 
given are such as to charge the con- 
curring directors with indiscretion or 
fraud. 

It is conceded in this case that the 
defendant and its agent Mr. Miller 
had no notice of any suspicious cir- 
cumstances other than the cashier 
was using the bank’s funds to pay 
his private debt. This notice de- 
volved on the defendant the burden 
of showing that such use was au- 
thorized by the board of directors. 

But I dissent from the present judg- 
ment on this ground, that in my 
opinion the evidence produced at the 
trial made it a question for the jury 
whether the act of the cashier was 
within the authority conferred upon 
him by the board, and therefore the 
direction of a verdict for the plaintiff 
was wrong. 

Indorsed: 

‘Filed March 3, 1902.” 

GEORGE WURTS, Clerk. 
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LIBERTY NATIONAL BANK AND ITS UNIQUE 
NEW HOME. 


both real 


announcement 


Much interest has been shown in 


estate and financial 


circles in the 
that the Liberty National Bank has leased for 
No. 139 


Broadway, between Liberty and Cedar streets; 


forty years the premises known as 


in real estate circles because of the unique and 


of the builk 1 


] erected 


unusual character ling to be 


in financial circles because of the remarkable 
growth of the bank considering its present lo- 
cation. 

In the latter part of the year 1891, soon after 
the completion of th 
by the 
located 


and West streets, 


Central Building, owned 
New Jersey, 


ilroad ferry on Lit 


Central Railroad of and 


opposite the ri \ 
those largely interested in 
the railroad, concluded to organize the Liberty 


National Bank for the purpose of establishing a 
good tenant in their building, giving tone to the 
neighborhood and furnishing banking facilities 
to other tenants. It was argued that an invest- 


ment of $500,000 as capital would involve but 


from 


$2,000,000, which they believed 


little risk, and that upon a deposit line of 
S1,000,000 to 
would eventually be acquired, a reasonable re 
could be expected. 


turn upon the investment 





How well their hopes were justified the present 


position of the bank shows. 


Ten years from the date of opening a divi- 


dend of 20 per cent per annum was declared. 


On this date earned profits were shown exceed- 
ing $800,000, with a deposit line of $8,000,000. 


It is this showing, when compared with 


banks of like capital organized about the 


same time, which has caused so much 


and such favorable comment. It is also 
this showing which has convinced the manage- 
obtained 


when the bank is located in the business centre, 


ment that even better results can be 


as they realize that odds have had to be overcome 
because of the inconvenience of the present lo- 
cation to many of its customers. 

The unanimous expression of approval from 
the depositors of the change of location seems 


to justify the belief that not only will all pres: 


business be held, but new and desirabie bus 
ness acquired. 


When the 
through the 


bank was organized it clear 


First National Bank, the own 


of which are largely interested in it. In 1894 


the New York Clearit { 


time it has 


became a member of 


Hous 


pendent institution conducting 


, since which been an 


a consé 


mercantile banking business. 


1 


As stated, real estate circles have beet 


agog by the fact that 


cted in the busiest section of 


a two-story building is t 


be ere Broadw 


for the exclusive use of the bank. The tend 


has been quite contrary to this style of str 


ture, hence this is regarded 
‘he plan proposed furnishes 
terior and a spacious, well lighted and wel 


tilated interior, the main banking room | 
a fifty foot ceiling with a glass dome 

A letter addressed by the bank to 
before 


November I, 


itors announces that on or 


moving, which is 


1902, 
tal and surplus will be materially in 
thus affording additional facilities for its gr 


ing business. 


Ig 
Mr. Henry P. Davison, president of the ba 
New York Cle 


House, was called to the bank as assistant ca 


and also secretary of the 


ier in 1895, since which time he has_ been 


vanced through the various official posit 
Although classed among the conservative 

ers, the growth of the institution is largely du: 
to his energy and ability, strongly aided, how- 
ever, by a most efficient cashier, Mr. Charles 
W. Riecks, and assistant cashier, Mr. Frederi« 
P. McGlynn. 

Mr. Henry W. Maxwell and Mr. Henry ‘ 
Tinker are vice presidents and _ largely interest- 
ed. The strong management, the strong Board 
and the excellent move argue well for the sto 
of The Liberty National Bank, now quoted 7 
bid, none offered. 
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BY EDWARD WHITE. 


HE practice of banking 
comprehends every phase 
| of commercial and indus- 
m=) trial life. Through its op- 
erations, immediate and remote, it 
affects every individual and stimu- 
lates every form of human activity. 
The production of wealth has made 
it a distinct profession, and yet its 
underlying principles are the same as 
those of other business pursuits. 
Private banking is fundamentally 
the genesis of the art. In every 
country on the globe it has preceded 
all other kinds of monetary ex- 
change, and in each one it has paved 
the way for the establishment of a 
financial system based upon public 
confidence and practical business 
methods. Private bankers were 
known to the Greeks, the Romans 
and the Jews. In modern times 
the establishment of banks owes its 
origin to the enterprise of private 
individuals. Private banks were in 
operation in Venice two centuries 
before the first public bank of de- 
posit in history was established in 


that city. In Amsterdam private 
banks served the thrifty Dutchmen 
long before the celebrated Bank of 
Amsterdam was founded, while in 
London we find the goldsmiths 
carrying on a well-defined type of 
banking fully a generation before 
the opening of the Bank of England. 
In America the establishment of pri- 
vate banking houses in Massachu- 
setts antedates the beginning of or- 
ganized institutions nearly a century, 
and the land banks, which were 
simply private banks, with land se. 
curity as a basis, were in existence 
half a century in advance of the 
chartered concerns. 

The prevalence of a free banking 
system in America makes it possible 
for every person who may choose to 
engage in the business under such 
restrictions as are prescribed by law. 
The banker is placed upon the same 
footing as the merchant and manu- 
facturer, and the government would 
as soon think of prohibiting the 
mills and warehouses as of depriv. 
ing the banker of his ancient and 
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legitimate inheritance. It has been 
said that the private banker creates 
no new wealth, but it is equally 
true that he furnishes the means for 
itsacquisition. By directing existing 
capital to enterprises and industries 
most in need of support, and by con- 
fining his operations to lines within 
his special equipment, he ministers 
to the financial needs of the com- 
munity in a manner that is at once 
satisfactory and safe. The public 


can always be depended upon to de 
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men, the Bank of New York was in 
reality a private bank until 1791, 
when it received its charter from 
the New York Legislature. The 
business was profitable from the 
start, and paid seven per cent. per 
annum on the investment after 
third year and until it became 
incorporated bank. 

The first large private banking 
house in the city—the first one es 
tablished distinctly as such—was 
founded in 1796 by Nathaniel Prime. 


its 
an 





WALL STREET, 1795. 


termine for themselves the standard 
of credit to which a banker is entitled, 
and .whether his institution be a 
bank of issue or not, his standing 
will always be gauged by his integ- 
rity as well as his resources. 

The banking operations of New 
York prior to the establishment of 
the Bank of New York in 1784, 
were confined to mercantile houses 
and a few brokers or money ex- 
changers.. Although owned and con- 
trolled by an association of business 


It was located at 42 Wall Street, 
and besides doing a general banking 
business, carried on a stock and 
commission brokerage quite exten- 
sive for that day and time. In 1808 
Samuel Ward was admitted as a 
partner and the firm became Prime 
& Ward. In 1816 Joseph Sands be- 
came a member of the firm and 
in 1825 James G. King was admit- 
ted, and the house gained a_ world- 
wide reputation under the name of 
Prime, Ward, Sands & King. During 
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the early history of the house it had 
very little rivalry in the business, 
and it gained a strong foothold in 
the community. It allowed interest 
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per cent. more than it paid for the 

best private bills. The house went 

down with the crash of 1837. 
About 1805, the firm of J. L.& 


NEW YORK STOCK EXCHANGE—NEW BUILDING, 


on deposits for either long or short 
terms and bought bills on London 
and Paris and remitted to its bank- 


ers.. Such was its credit that it sold 
its own sterling and French bills at 1 


S. Josephs became established at the 
corner of Wall and Hanover streets. 
They were agents. for the Roths- 
childs, and for many years did a 
thriving business. It was succeeded 
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by the house of August Belmont men and largest institutions n the 
In 1816 Jacob Barker, a rugged city, and he became known as the 

old Quaker, established a banking Napoleon of Finance of his day. 

house in the First Ward under the The firm of Brown Brothers & 


ENTRANCE TO KUHN, LOEB & CO.’S BUILDING, 


name of the Exchange Bank. Heis- Company was established in 1826 
sued notes in his own name, received by James and Stewart Brown at 63 
deposits and made discounts as a pri- Pine street. It was a branch of the 
vate banker. His bank became the older firm of Alexander Brown & 
depositary of some of the wealthiest Sons, of Baltimore, which was 
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founded in 1808 by Alexander 
Brown and his two sons, William 
and George. It is one of the oldest 
firms in the city and has grown into 
one of the leading private banking 
concerns of the country. 

The business of the private banks 
of New York covers a wide range 
in the financial field, many of them 
wielding a potent influence in the 
commerce of the nation and being 
relied upon by the Government as 
well as the community for great un- 
dertakings and for advice and direc- 
tion in public and corporate finances. 
Besides deposit and discount bank- 
ing, they deal extensively in invest- 
ment securities, such as the stocks 
and bonds of railroads and large 
corporate enterprises, government 


and municipal bonds, etc; are the 
largest drawers of foreign exchange; 
issue travelers’ letters of credit; make 


transfers of money by cable, and act 
as fiscal agents for states, munici- 
palities, railroads and other corpor- 
ations, paying their bonds and coun- 
pons and making transfers with the 
same facility as the organizations 
themselves. As organizers and re- 
organizers of railroads and industrial 
undertakings their utility is of the 
highest order, their operations fre- 
quently compassing a greater work 
and resulting in a more universal 
benefit than could be deemed possible 
by organized institutions operating 
under restrictive influences. The pri- 
vate banks of New York are most 
conservatively managed, and the 
credit of many of them is fully equal 
to that of the chartered banks. 

In the exportation of gold the pri- 
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vate banking houses have almost a 
monopoly, more than 90 per cent. of 
the shipments to Europe being made 
by the leading firms of this city. In 
the fiscal year ending June 30, 1901, 
the shipments amounted to $53,111, 
631.30, a sum far in excess of the 
average understanding of such tran- 
sactions. For the month of Novem- 
ber, 1901, alone, the amount was 
$14,923,803.29. The greater portions 
of these sums were shipped by less 
than half a dozen firms,and this gives 
the reader something of an idea of the 
important figure which is cut by the 
private banking houses of New York 
in the settlement of international 
trade balances. 

The history of the rise and progress 
of some of the private banks of the 
city will follow. There are but few 
people outside of New York, and 
not a great many init, who even 
faintly realize the importance of the 
private banking interests of the 
American metropolis. If it were 
possible to collate and tabulate the 
enormous capital employed by the 
two hundred private banks in the 
city, together with the vast volume 
of business which they transact, it 
would make a showing that would 
appear incredible to the masses. 
While a statement of that kind is 
not within the range of possibility, it 
is yet the purpose of this article to 
heing out many important facts 
not hitherto publicly known, which 
will enable the reader to form an in- 
telligent idea of the magnitude of 
this great industry in one of the 
leading financial centers of the 
world. 
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J. P. MORGAN 


Foremost among the private bank- 
ing houses of America, is that of 
the firm of J. P. Morgan & Cu., No 
23 Wall Street, which has for its 
central figure and guiding spirit the 
ablest of all American financiers, 
John Pierpont Morgan. The history 
of the house is so interwoven with 
the individuality of its head, that 
its development may best be shown 
in connection with a brief outline of 
Mr. Morgan’s personal career. His 
business experience began in 1857, 
when he entered the banking house 
of Duncan, Sherman & Co., of New 
York. In 1860 he became the United 
States representative of the great 
London banking house of George 
Peabody & Co., in which his father, 
the late Junius S. Morgan, was at 
the time a partner, and which after- 
ward became the firm of J. S. Mor- 
gan & Co. Upon the death of the 
senior Morgan in 1890, his interest 
in the firm was inherited by the son. 
Leaving the house of Duncan, Sher- 
man & Co. in 1864, at a time when 
it was in the height of its prosper- 
ity, Mr. Morgan, with a former 
member of that firm, Mr. Dabney, 
established the firm of Dabney, 
Morgan & Co, which continued until 
1871, when it was dissolved. In July 
of that year Mr. Morgan formed a 
connection with Drexel & Co., of Phil- 
adelphia, one of the oldest and rich- 
est banking houses in America, which 
resulted in the establishment of the 
firm of Drexel, Morgan & Co., with 
the late Joseph W. Drexel as the se- 


& COMPANY. 


nior partner. Upon the death of Mr. 
Drexel, in 1893, Mr. Morgan became 
the senior member of the firm, al- 
though he had for many years been 
the directing power in its affairs. In 
1895 the name was changed to J. P. 
Morgan & Co. Additions to the mem- 
bership have been made from time 
to time, and it now numbers twelve, 
as follows: J. Pierpont Morgan, 
George C. Thomas, Edward T. Stotes- 
bury, Robert Bacon, Charles Steele, 
George W. Perkins, Edward F. Whit- 
ney, James W. Paul, Jr., J. Pier- 
pont Morgan, Jr., Temple Bowdoin, 
Edward M. Robinson, and William 
Pierson Hamilton. 

The firm has from its inception 
thrown its influence against all 
forms of stock jobbing and chicanery 
in the street and has constantly 
aimed at the high ideals of its founder 
—that of building up a bank which 
would command the confidence and 
esteem of the entire business world. 
During an existence of more than 
thirty years the house has conducted 
some of the most gigantic financial 
operations of the age, and many of 
its transactions have been of such 
vast public importance as to indisso 
lubly link them with the marvelous 
commercial and industrial develop. 
ment of the nation and to make them 
in a large measure responsible for 
that advancement. Railroad and 
other properties struggling under bur- 
dens of debt, with conflicting and an. 
tagonistic interests hampering their 
progress and anchoriny them to dis- 
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aster, have, through the powerful 
constructive ability of this house and 
the financial genius of its head, been 
transformed, as if by magic, into first- 
class investment properties, all inter- 
ests harmonized and future prosperity 
assured. Aside from the stupendous 
undertaking of bringing together the 
scattered, debt-burdened and non- 
productive elements of vast proper- 
ties and so arranging their parts as 
to produce completed organisms, rep- 
resenting values frequenily amount- 
ing to hundreds of millions of dollars, 
the house has been a leader in some 
of the greatest industrial and corpor- 
ate enterprises in the history of the 
country, using its own resources to a 
large extent in their foundation and 
development, and so constructing 
their various organizations as to in- 
sure their success. 

In order that the reader may under. 
stand the magnitude of the financial 
undertakings of the house, the follow. 
ing epitome of some of its principal 
operations, gathered from official 
sources, is presented : 

In 1879, the placing of 250,000 
shares of New York Central stock in 
London. 

In 1885, the reorganization of the 
New York, West Shore & Buffalo road 
' with a capital of $50,000,000, under 
the name of the West Shore, and its 
absorption by the Vanderbilt inter- 
ests, 

In 1888, the reorganization, with- 
out foreclosure, of the Chesapeake & 
Ohio, and the keeping intact its cap- 
ital of $60,000,000. 

In 1894, the reorganization of the 
Richmond & West Point Terminal 
system and the acquirement of rail- 
road properties sufficient to create 
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the great Southern railway system, 
with an authorized capital of $180,- 
000,000, and a bond issue of $120,-. 
000,000. 

In 1895, occurred the reorgan- 
ization of the Erie and the con- 
solidation of interests into a trunk 
line under one ownership from New 
York to Chicago. This transaction 
involved the issue of $35,000,000 
prior lien and $140,000,000 general 
lien bonds and $146,000,000 in cap- 
ital stock 

In 1896, the reorganization of the 
Northern Pacific and the issue of 
new securities to the value of $190,- 
000,000 in prior and general lien 
bonds. Of the old stock an assess. 
ment of 15 per cent. was being paid 
on $49,000,000 of the common and 
10 per cent. on $35,000,000 of the 
preferred. All of this was exchanged 
for 100 per cent. of the new issue, 
which soon became interest bearing 
and dividend paying. 

In the same year (1896), the reor- 
ganization of the Reading system 
and the issue of new securities as fol: 
lows: Bonds, $114,000,000; prefer- 
red stock, $70,000,000; common 
stock $70,000,000. In this transac- 
tion property to the value of $210,- 
000,000 was held intact. 

In December, 1900, the house con- 
summated the purchase of the Penn- 
sylvania Coal Co., a transaction so 
far reaching in its effect as to make 
it a stroke of policy of the highest 
rank. The purchase was made for 
the Erie, and the price paid was $27,- 
600,000, or at the rate of $276 per 
share of the par value of $50. The 
anthracite carrying roads had been 
seriously threatened by the proposed 
building of an independent tide-water 
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J. P. MORGAN & CO. 
(Wall and Broad Streets) 
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line by antagonistic interests, and 
the step meant the complete protec- 
tion of the vast interests involved. It 
enabled those roads, during the year 
1901, in the face of certain adverse 
conditions, to earn from 15 to 20 per 
cent , whereas for several years pre. 
vious they had barely paid expenses. 
This transaction will go down in his- 
tory as a financial master-stroke. 

In 1901, the purchase of a control. 
ling interest in the Central of New 
Jersey an its sale to the Reading. 
The Central of Jersey had a capital- 
ization at the time of $27,000,000 
and total assets of $86,000,000. The 
stock was purchased at an average 
of 160. 

In 1901, the organization of the 
United States Steel Corporation, with 
a capital of $1,018,000,000 and as 
sets aggregating $1,600,000,000. In 
accomplishing this undertaking 11 
great companies, comprising more 
than 400 subsidiary companies, were 
so united as to bring them into a 
harmonious whole, and the signal 
success of the combination has fully 
justified theeconomy of concentration 
and demonstrated its benefits to both 
manufacturer and consumer. 

Another of the firm’s transactions 
tor the year 1901, was the organiza 
tion of the Northern Securities Com. 
pany, which has for its object the 
control of the Great Northern, the 
Northern Pacific and the Burlington 
systems. The capital of thiscompany 
is fixed at $400,000,000. 

Besides the operations above enu- 
merated the firm handled the absorp 
tion of the Ni-kel Plate, the ‘Big 
Four” and the Lake Shore systems 
by the Vanderbilt interests. These 
deals involved sums aggregating 
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nearly $200,000,000 and added more 
than 4,000 miles of railroad to the 
Vanderbilt system. 

It will be seen that the money value 
of the various interests which have 
come under the sway of the house, 
for the purposes of betterment, is not 
to be stated even in hundreds of mil- 
lions, but must be given in billions, 
with anything but a small figure at 
the beginning. Its railroad opera- 
tions alone cover nearly 40,000 miles 
of track and embrace nearly every 
state and territory in the Union, com- 
prehending every phase of local, na- 
tional and international traffic. 

A striking exemplification of the 
financial power of the house is af- 
forded by the aid it rendered the 
United States Government, in main- 
taining its credit in the year 1895, 
which was endangered by causes fa. 
miliar to the financial world. In Feb. 
ruary of that year, the gold in the 
sub-treasury of the United States in 
New York available for drafts was 
reduced to $10,000,000, and it 
had become evident that further bond 
issues would be futile to maintain it 
The rapidity with which the gold 
balance was depleted after the secon! 
bond issue, much of which was not 
shipped abroad, but was hoarded at 
home, showed the beginning of a dis- 
trust in the ability of the Govern- 
ment to continue gold payments, 
which was likely to develop into a 
panic. Immediate action was neces. 
sary to replenish and maintain the 
gold reserve at a safe figure; the al- 
ternative being the silver basis, viola. 
tion of the national honor and all the 
disastrous consequences which would 
flow from a change in the standard 
of value. The President had, on Janu- 





PRIVATE BANKING IN NEW YORK. 


ary 28th, appealed to Congress, ask- 
ing authority to issue 3 per cent. 50- 
year gold bonds and to retire and can- 
cel the legal tenders and treasury notes 
which were the means of withdraw- 
ing the gold. Congress had refused 
to act and the executive branch of 
the Government, with its existing 
powers of bond issue, was impotent, 
of itself, to maintain the reserve. 
Outside help from private sources 
was imperative, and at once, or the 
Government’s credit would be dis- 
honored. In this emergency, and 
under the authority conferred by the 
act of 1862, which provided for the 
direct purchase of gold, a contract 
was made with a syndicate, of which 
the house of J. P. Morgan & Co. was 
the dominating influence, for the pur- 
chase of 3,500,000 ounces of gold at 
$17.80441 per ounce, to be paid for 
by delivery of $62,315,400 four per 
cent. thirty-year bonds, the syndicate 
agreeing that at least one-half of the 
gold should be obtained in and 
shipped from Europe at its own ex 
pense and to protect the United 
States Treasury from withdrawals 
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of gold pending the complete per- 
formance of the contract. 

This contract, so beneficial to the 
Government and so helpful in its re- 
sults to all business interests, was 
successfully carried out upon the part 
of the syndicate and it has very prop- 
erly been characterized by standard 
authorities as one of the most impor- 
tant events in the history of our 
country. The amount of gold re. 
ceived by the Government was $65, 
116,244.62, thedelivery of which was 
completed June 24, 1895, and between 
then and September 11, 1895, the 
syndicate also exchanged $16,127,- 
432.94 gold for United States notes 
and Treasury notes. On July 8, 
1895, the gold reserve as a result 
of this contract stood at $107,571,- 
230. 

The principal domestic connection 
of the house is the firm of Drexel 
& Co., Philadelphia, which is organ- 
ized under same co-partnership as 
J. ?. Morgan & Co., while the foreign 
interests are represented by Morgan, 
Harjes & Co., Paris, and J.S. Morgan 
& Co., London. 
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BROWN 


No other institution in New York 
has been more closely identified with 
the commercial and industrial devel- 
opment of the city and the nation 
than the banking house of Brown 
Brothers & Company. When it was 
established, in 1826, the population 
of the United States was barely in 
excess of 12,000,000 inhabitants,and 
the commerce of the entire country 
was but little more than double that 
of New York city alone to-day. In 
the three-quarters of a century which 
its existence covers it has been so 
allied to the business interests of the 
country that its operations have 
embraced almost every form of finan- 
cial transaction, and in times of 
panic and depression it has stood as 
a bulwark to the city’s industrial 
life. 

The house had its origin in the 
firm of Alexander Brown & Sons, of 
Baltimore, the oldest private bank- 
ing house in America. Its bank- 
ing career dates from about 1808, 
although its foundation was laid 
in 1800, when Alexander Brown 
established a linen-importing house 
in Baltimore and built up a busi- 
ness which eventually necessitated 
the addition of a banking depart- 
ment. In 1808, after Mr. Brown had 
taken his sons into partnership, un- 
der the firm name of Alexander Brown 
& Sons, a line of vessels was estab- 
lished between Baltimore and Ireland, 
and the firm began dealing in for- 
eign exchange. Soon afterward a 
general banking business was inau- 
gurated. 


BROTHERS & COMPANY. 


The firm of Brown, Shipley & Co., 
of London, was established in 1815 
by William Brown, eldest son of 
Alexander Brown, and for the first 
twenty-three years of its existence 
was known as William and James 
Brown & Company. In 1838 it was 
changed to its present name in rec 
ognition of special service rendered 
the firm during the panic of 1837 by 
one of the partners, Mr. Joseph Ship 
ley, of Wilmington, Delaware. 

In 1818, the firm of Brown Bros. 
& Company of Philadelphia was es- 
tablished, and in 1826 the New York 
house began business at 63 Pine 
street, in a building large enough to 
accommodate the firm’s business in 
Irish linen importing as well as its 
banking operations. Soon afterward, 
however, the linen portion of the 
business was disposed of, and the 
firm removed to quarters at Wall 
and Hanover streets, the site of their 
present building. The founders of 
the New York house were James 
Brown and his cousin, Stewart 
Brown. Within a short time James 
M. Brown, a brother of Stewart 
Brown, joined the firm, and the three 
gentlemen remained partners until 
their death. The present members of 
the firm, resident in the United States, 
are John Crosby Brown, grandson 
of Alexander Brown, the founder of 
the house; Waldron P. Brown, 
Charles D. Dickey, Eugene Delano, 
James May Duane, George H. Frazier 
and James Brown, great-grandson 
of Alexander Brown. 

The development of the firm’s busi- 
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BROWN BROTHERS & COMPANY. 
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ness has been directly in line with 
the substantial growth of the com- 
merce of the United States. Its 
name is known and _ respected 
throughout the civilized world, and 
its influence in monetary affairs is 
felt in the financial centres of both 
hemispheres. The future of railroads 
in America was predicated by the 
founder and his sons, who were 
among the pioneers in railroad ex 
perimenting, and gave liberally of 
their means toward the construc- 
tion of the first lines. In Jater years 
the house was engaged extensively 
in financing and rehabilitating en- 


KOUNTZE 


The Banking House of Kountze 
Brothers was founded many years 
ago. In 1855, Augustus Kountze 
left his home in Ohio and established 
himself at Omaha, making large in- 
vestments in real estate at that place 
during that and the following year. 

In 1856, Herman Kountze followed 
his brother, and in the next year 
they began a banking business under 
the name of Kountze Brothers, mak- 
ing leans to merchants, extending 
financial aid to the numerous freight- 
ing outfits which started on their 
long journeys across the plains from 
that point, purchasing and shipping 
gold bullion and drawing bills of 
exchange on the eastern cities. Soon 
thereafter, Luther Kountze became 
associated with them, and in 1862 
he opened a branch of the house in 
Denver, Colorado, where Charles B. 
Kountze joined him in 1864. 

In 1863, Kountze Brothers estab- 
lished the First National Bank of 
Omaha, and in the following year 
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terprises of considerable magnitude, 
its deals in those lines involving 
several hundreds of millions. 

The commercial and travelers’ cred- 
its of the firm and its bills of ex- 
change on London and the conti- 
nent are among the best known and 
the most highly esteemed, and are 
current in all parts of the world. It 
will be seen that with its branch es- 
tablishments and numerous corre- 
spondents in every country, it is a 
most thoroughly equipped house for 
banking transactions of every kind 
and takes high rank among the lead- 
ing financial concerns of the world. 


BROTHERS. 


merged their private banking busi- 
ness at Omaha in the First National 
Bank, which has always done a 
large and prosperous business and 
of which Mr. Herman Kountze is 
president. 

In 1866, they established the Col- 
orado National Bank, of Denver, and 
merged their private banking busi- 
ness at Denver into that bank, of 
which Mr. Charles B. Kountze is 
president, and it continues to be one 
of the principal financial institutions 
west of the Missouri River. 

In 1868, Luther Kountze took up 
his residence in New York and opene 
business under the style of Luther 
Kountze, banker, with offices in the 
National City Bank building on Wall 
street. 

On September 1, 1870, Luther 
Kountze transferred this entire bank- 
ing business to the firm of Kountze 
Brothers, which was then establishe« 
in New York and with which he was 
associated as one of the partners, the 
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firm being composed of Augustus 
Kountze and Luther Kountze, who 
resided in New York, and Herman 
Kountze of Omaha, Neb., and Chas. 
B. Kountze, of Denver, Colo. 

From its inception this house took 
a prominent position in the financial 
world, and owing to the large ac- 
quaintance of its members with the 
banking community, and their iden- 
tity with Western institutions, a 
marked feature of the business has 
been the acting as New York corre- 
spondents for banks and bankers 
throughout the United States. So 
satisfactorily has this part of the 
business been conducted, that the 
firm now enjoys a larger clientage 
of this character than any other one 
banking house of the city. 

in 1871 the firm established rela- 
tions with a prominent London bank 
and also made connections with 
other banks in Great Britain and 
Ireland, and during the following 
year on the Continent as well; thus 
placing them in a position to offer 
every facility for foreign exchange 
transactions. This business has 
grown with the house, and they are 
now numbered among the prominent 
dealers in Foreign E&xchange and 
Cable Transfers in this city. The firm 
issue Travelers’ Letters of Credit, 
which are universally known, and 
available in all parts of the world. 
Recently they have adopted a new 
form of Credit which is most advan- 
tageous to the traveler. Since the es- 
tablishment of their foreign depart- 
ment the firm have also acted as cor- 
respondents in the United States for 
a large number of prominent Euro- 
pean banks and banking houses. 

In January, 1871, the growing 
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business of the house requiring larger 
quarters necessitated a removal to 
No. 14 Wall street, which, besides 
giving them more room for the tran. 
saction of their rapidly increasing 
business, placed them in a more cen- 
tral location. About eighteen months 
later they leased the entire adjoining 
building, No. 12 Wall street, taking 
the main floor for their banking 
rooms, where they remained until 
May, 1880, when they moved to their 
present commodious quarters, corner 
of Broadway and Cedar street. 

The house are members of the New 
York Stock Exchange, and execute 
for their clients the orders of pur- 
chases and sales of various securi- 
ties. 

Kountze Brothers are by appoint- 
ment the fiscal agents for the State 
of Nebraska, and also act in the 
same capacity for a large number of 
Western municipalities, for which they 
pay bonds and coupons They also 
have received from Western corre- 
spondents large consignments of sil- 
ver and gold bullion, and owing to 
the liberal advances which they were 
accustomed to make on such ship- 
ments, a large portion of the produc 
tion of the precious metals of the 
United States and Mexico has passed 
through their hands. 

In late years Kountze Brothers 
have largely extended their business 
among the commercial-community, 
as well as secured a large number 
of personal accounts from investors 
and others who appreciate the ear- 
nest care which the house bestow 
upon all business entrusted to them. 

Most careful attention has been 
given to investments, and in this con- 
nection a Statistical Department has 
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been established, which is so system- 
atized as to be able to give to their 
clients and others accurate and imme- 
diate information on all classes of se- 
curities and investments. 

The firm for a number of years have 
been bidders and purchasers of con- 
servative municipal bond issues, and 
usually participate in all the impor- 
tant syndicates formed in New York. 

The members of the house have also 
taken an active interest in general 
financial affairs and are connected as 
directors and officers with a number 
of banking institutions here, as well 
as elsewhere. 

There have been but few changes in 
the partnership of the firm. In 1889 
Mr. Wm. H. Hollister, who for a num- 
ber of years had been the general 
manager of the house, was admitted 
to partnership, and in 1892 the firm 
lost by death its senior member, Au- 
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gustus Kountze. On January 1, 1894, 
Mr. Augustus F. Kountze, the eldest 
son of Herman Kountze, was admit- 
ted to membership in the firm, and on 
December 31, 1898, Mr. Barclay W. 
Kountze, the eldest son of Luther 
Kountze, was also taken into part- 
nership. July 1, 1900, (Mr. W. de 
Lancey Kountze, son of Luther 
Kountze,) and (Mr. Herman D. 
Kountze, son of Herman Kountze,) 
were admitted to the firm. Mr. Bar- 
clay W. Kountze died in August 1901. 

During the year 1900 the quarters 
of the house were enlarged to meet 
the increased requirements for addi- 
tional working space, by the addition 
of the large rooms adjoining those 
formerly occupied. This enabled the 
firm to fulfil the long-contemplated 
plan of enlarging and increasing the 
various departments of their banking 
house. 


LADENBURG, THALMANN & CO. 


One of the foremost private banking 
houses in America is that of the firm 
of Ladenburg, Thalmann & Co. The 
house was founded in July, 1876, by 
Messrs. Ernst Thalmann and A. Lim- 
burger. The original location was 
at No. 11 Broad street, whence 
it removed in 1879 to 35 Nassau 
street. In 1881 the firm moved to 
52 Exchange Place, the site of the 
great Broad Exchange Building, 
where it is at present located in one 
of the finest and most commodious 
banking rooms and auxiliary suites 
of offices in the United States. 

In 1880 Mr. Adolf Ladenburg 
joined the firm, and it thereafter be- 
came known as Ladenburg, Thal- 
mann & Co., and under that title it 


has developed into one of the lead- 
ing banking houses of the world, its 
operations in general banking cover- 
ing a wider range than any other 
concern in the United States. 

In 1881 Mr. Gerson von Bleich- 
roeder, senior partner of the firm of 
S. Bleichroeder, Berlin, Germany, be- 
came a special partner. Subsequent- 
ly, Mr. Hans von Bleichroeder, Mr. 
George von Bleichroeder and Mr. 
Paul H. Schwabach, of Berlin, mem- 
bers of the firm of S. Bleichroeder, 
were admitted in the same capacity. 
Upon the death of Mr. A. Limburger 
he was succeeded by his son, Mr. 
Richard Limburger. On January 1, 
1902, Mr. Benjamin Seymour Guiness 
and Mr. Walter T. Rosen were ad- 
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mitted to the partnership. The ad- 
mission of Mr. Guiness completes a 
very important connection for the 
house, he having been theretofore a 
member of the well-known firm of 
Guiness, Mahon & Co. of Dublin and 
London, while Mr. Rosen's accession 
places the house on a strong legal 
footing, he having retired from the 
law firm of Underwood, Van Vorst, 
Rosen & Hoyt, for the purpose of 
entering the firm of Ladenburg, 
Thalmann & Co. The firm as now 
constituted is composed of Messrs. 
Ernst Thalmann, Richard Limbur- 
ger, B. S. Guiness, and Walter T. 
Rosen, with the gentlemen above 
named as special partners. 

The house of Ladenburg, Thal 
mann & Co., by adhering closely to 
the policies of its founder, Mr. Ernst 
Thalmann, and confining its oper- 
ations mainly to the field of general 
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banking, has grown from a modest 
yet substantial beginning to one of 
the largest and most influential con- 
cerns on either hemisphere. It is 
one of the most extensive dealers in 
foreign exchange in the United States 
and is one of the principal financial 
intermediaries between this country 
and London and the continent. It 
has the strongest connections in 
every country in the world, and its 
name and its credit are known and 
honored wherever civilization ex- 
tends. The firm draws direct on the 
principal cities of foreign countries, 
handles cable transfers, and issues a 
most convenient form of travelers’ 
letters of credit, which are available 


in all parts of the world. It is a 
leading member of the New York 
Stock Exchange, and executes orders 
for the purchase of high-grade se- 
curities for a clientele in this coun- 
try and abroad. 


FLOWER & CO. 


The date of the establishment of 
this house was Jamuary Ist, 1878, 
under the firm name of R. P. Flower 
& Co., and was composed of R. P. 
Flower and A.R. Flower. The found- 
er, the late Governor Roswell P. 
Flower, had from 1871 to 1875 been 
a member of the firm of Benedict, 
Flower & Co., and had conducted a 
business in Wall street under his own 
name fora short time. 

In October, 1879, Mr. W. B. Lock- 
wood was admitted to membership. 
In November, 1881, Mr. J. D. Flower 
became a member, and in May, 1888, 
Mr. F. S. Flower joined the firm. 

May 1, 1890, the firm was changed 
to Flower & Company, with A. R. 
Flower, J. D. Flower and F.S. Flower 


as general partners and R. P. Flower 
as special partner. On May 12, 1899, 
occurred the death of R. P. Flower. 
In April, 1900, Messrs. N. M. Flower 
and B. C. Van Dyke were admitted to 
the firm, and A. R. Flower became a 
partner. August 20, 1900, occurred 
the death of J. D. Flower, and since 
then the firm has been composed of 
Messrs. F. S. Flower, N. M. Flower 
and B.C. Van Dyke, general partners, 
and A. R. Flower, special partner. 
Early in the career of the firm it at- 
tracted toitself a coterie of influential 
and wealthy. financiers and promot- 
ers, most of whom it still retains 
among its clientele. A number of rail- 
roads were purchased, re-organized 
or developed through its agency and, 
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through the individual members of the gilt-edged investments held by in- 
the firm, it became conspicuous in 
their operation and management. 
These projects were invariably success- 
ful; and the securities of these corpor- 


stitutions and individuals. 

The firm of Flower & Co. ranks 
among the foremost brokerage houses 
in the country. Its facilities are in 


FLOWER & COMPANY 


ations became known as ‘“ Flower 
stocks and bonds.’’ They have en- 
joyed the confidence of theinvestment 
public for years; have appreciated 
greatly in value and are now among 


Aldrich Court}. 


keeping with its large volume of busi- 
ness, and its offices are among the 
most commodious and convenient of 
any in the city. A view of the hand- 
some entrance of the bank is here- 
with presented. 

















A banking house with a career 
which entitles it to a high place in 
the annals of American finance is 
that of the firm of Cuyler, Morgan 
& Co., 44 Pine street. The history 
of the house marks a distinct evolu- 
tion, taking its origin in a solid old 
New York mercantile concern and 
steadily developing into one of 
the leading banking and brokerage 
houses of the American metropolis. 

On April 30, 1874, the railroad 
supply house of Morris K. Jesup & 
Co. passed out of existence, and the 
following day (May 1), the banking 
firm of Morris K. Jesup, Paton & 
Co. opened for business. The firm 
was composed of Morris K. Jesup, 
John Paton and others. On May 1, 
1884, the firm was succeeded by 
that of John Paton & Co., with 
John Paton, Cornelius C. Cuyler and 
Benjamin Graham as general part- 
ners, and Morris K. Jesup as special 
partner. 

On May 1, 1890, Francis J. Paton, 
son of John Paton, was admitted.to 
a partnership, and at once became 
the Board member, a position which 
he has since held. 

On the 1st of May, 1892, the co 
partnership expired by limitation, 
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CUYLER, MORGAN & CO. 





SPEYER & CO. 


One of the oldest, most active and 
prominent banking houses of our 
city is the firm of Speyer & Co. The 
founder of the house, Philip Speyer, 
came to New York in 1837, as an 
importer of European merchandise, 








and the firm of Cuyler, Morgan& Co 
succeeded to the business. The com- 
position of the new firm was as fol- 
lows: Cornelius C. Cuyler, Benja- 
min Graham, Junius Spencer Morgan 
and Francis J. Paton, general part- 
ners, and Morris K. Jesup and John 
Paton, special partners. On May 1, 
1-99, the special partners retired 
from the house, leaving in its hands, 
however, many of their vast interests. 
On May ist, 1894, Arthur C. 
Vaughan was admitted to the firm, 
and on May Ist, 1899, Daniel P. 
Kingsford became a member. Mr. 
Cuyler, the senior member, isa nephew 
of Morris K. Jesup, and Mr. Morgan 
is a nephew of J. Pierpont Morgan. 
It will be seen that the personnel 
of the firm gives it a strong hold 
upon the financial and commercial 
interests of New York. Its connec- 
tions in England, Scotland and Ire- 
land are very large, representing the 
investment interests of corporations, 
firms and individuals to a consider- 
able extent. This firm in its sterling 
exchange transactions draws on the 
Union Bank of London, the British 
Linen Co. Bank London and Scot- 
land, and the Ulster Bank, Ltd., of 
Belfast, Ireland, and branches. 






at the same time doing a foreign 
exchange business. In 1845, Mr. 
Gustavus Speyer, a younger brother, 
joined him, when the firm of Philip 
Speyer & Co. was formed. This firm 
was largely instrumental in opening, 
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at the beginning of the Civil War, a 
market for United States Govern- 
ment Bonds in Europe, a fact of great 
importance to the country at large, 
as thereby foreign funds were sup- 


SPEYER & COMPANY'S NEW 


plied to carry on the War and our 
credit raised abroad. 

Subsequently, Philip Speyer & Co. 
(since 1878 Speyer & Co.) placed 
amongst their European clients, mil- 
lions of Central Pacific and Southern 
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Pacific bonds, and large amounts of 
Pennsylvania R, R. and Baltimore & 
Ohio R. R. bonds, and created a mar- 
ket in Germany and Holland for 
many other issues of American Rail. 


BUILDING. 


road securities, thereby materially 


aiding the development of our trans- 
portation system. During the long 
period of its existence, the house of 
Speyer has achieved a high reputa- 
tion for protecting the interests of 
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its clients at all times and in every 
possible way. 

In recent years the firm has under- 
taken numerous financial transac- 
tions of magnitude, for instance; the 
Refunding of the Bonded Debts of the 
Lake Shore and Rock Island Com- 
panies, the re-adjustment of the af. 
fairs of the Central Pacific Railroad 
Company, carrying with it the set- 
tlement of the debt of the company 
to the United States Government, 
also the reorganization of the Balti- 
more & Ohio Railroad Company and 
the readjustment of the financial 
affairs of the Mexican National Rail- 
road Company, etc. 
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Speyer & Co. some months ago 
purchased property in Pine Street 
for the erection of their own bank 
building. A photograph of this build- 
ing will be found in this issue. 

The European houses affiliated 
with Speyer & Co. are Mr. Lazard 
Speyer-Ellissen, Frankfort on-Main, 
Speyer Brothers, London, and Messrs. 
Teixeira de Mattos Brothers, in Am- 
sterdam. 

The present head of the New York 
firm is Mr. James Speyer (a son of 
Gustavus Speyer) with whom are as- 
sociated as resident partners Messrs. 
Martin Erdmann, Mr. Ferdinand Her- 
mann and Gordon Macdonald. 


H. W. POOR & CO. 


The banking house of H. W. Poor 
& Company was founded in 1880 
by the present senior member of the 
firm, Mr. Henry W. Poor. Their 
office is at 18 Wall street, New York, 
and in Boston at 52 Devonshire 
street, Mr. Frederick A. Farrar being 
the resident partner in Boston. The 
firm, as at present constituted, con. 
sists of Messrs. Henry W. Poor and 
Charles E. Berner of New York and 
Frederick A. Farrar. The scope of 
the business of the house embraces 
general banking and the handling 
of high-grade investment securities. 
The firm's facility for obtaining ac- 
curate information upon snbjects re- 
lating to intrinsic values of railroad 
properties are unsurpassed in the 
United States. and its business in 
that line of securities has assumed 
a magnitude second to but few 
houses in the country. Its senior 
partner is the owner and publisher 
of “Poor’s Manual of Railroads,”’ 


of which he has issued thirty-four 
annual numbers. This work is the 


standard authority the world over 


on American railroad statistics. The 
painstaking care of the firm in rec- 
ommending to investors only such 
securities as a personal knowledge 
would enable to pass unerring judg- 
ment upon, has won for the house 
an enviable name and one that 
places it in the front rank of private 
banking houses in New York. The 
house has also taken a prominent 
part in the present industrial move- 
ment, having issued many of the 
prominent combinations such as the 
Pressed Steel Car Company, Ameri- 
can Car and Foundry Company, and 
others. The firm have been promi- 
nently identified in the development 
of telephone interests, having made 
public issue of most of the loans to 
the leading telephone companies in 
operation throughout the country 
and affiliated with Bell interests. 








Hw.F 





Seeseeee0 = 


nd 
co 
2) 
> 
S 
Q 
Z, 
Z 
— 
© 
Z 
we) 
Z, 
- 
—Q 
2) 
be 
=< 
i 
cm 
Oy 


, POOR & CO., 14, 16 and 18 WALL STREET. 





THE BANKING LAW JOURNAL. 


LAZARD FRERES. 


This old French-American house 
is one of the best known private 
banking concerns in the world, its 
heavy international business carry- 
ing its name and its credit to almost 
every country where civilization ex- 
tends. It was founded in 1876 in 
Paris by the original members of the 
firm, Messrs. Alexander Lazard, 
Simon Lazard, Elie Lazard, Alexan- 
der Weill and David Cahn. In 1876, 
the year of the founding of the 
house in Paris, a branch was estab- 
lished in San Francisco, and a New 
York agency was started at the 
same time. The business of the lat- 
ter was merged into the house of 
Lazard Freres upon its establish- 
ment. 


The firm does a general banking 
business, on a broad yet conserva- 


tive basis, the most noteworthy feat- 
ure being its foreign exchange tran- 
sactions. In the settlement of trade 
balances with gold the business of 
the house has assumed such propor- 
tions as to make it one of the heav- 
iest exporters of that precious metal 
in America. 

The firm issues a convenient form 
of letter of credit, which is avail- 
able in all parts of the world, and 
it also does an extensive business 
in the transfer of money by cable. 

The present members of the firm 
are as follows: 

Messrs. Alexander Lazard, Alexan. 
der Weill, David Cahn, Michel E. 
Lazard and David Weill, residing in 
Paris, and Messrs. Charles Altschul, 
E. L. Reiser and Andre Lazard, re- 
siding in New York. 


KNAUTH, NACHOD & KUHNE. 


This house was founded in 1839, as 
one of the pioneer importing firms of 
America, but soon banking became 
its chief business. Over 4,000 banks 
in the United States transact their for- 
eign), business through this firm. In 


WILSON & 


Conspicuous among the newer 
banking houses of high rank is that 
of the firm of Wilson & Stephens, which 
began business on the 1st of July, 
1897, at 41 Wall Street. The firm 
is composed of Messrs. Henry R. Wil- 
son and Thomas W. Stephens, both of 
whom are experienced bankers, with 
that knowledge of intrinsic values 
which comes of careful training. They 


addition to its vast operations in for- 
eign exchange and letters of credit, a 
general banking business is conduct- 
ed. The original founders of the house 
have all passed away and their places 
have been taken by their sons. 


STEPHENS. 


make a specialty of high grade invest- 
ment securities, and do a large busi- 
ness in the handling of bonds of gas 
and electric lighting companies, their 
connections in those lines being of the 
very best. 

The house has anexcellent standing 
in the business world, commanding a 
large and growing business through- 
out the country. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW YORK, 


CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WIS- 
CONSIN, NORTH DAKOTA, RHODE ISLAND, THE DISTRICT OF COLUMBIA, 
PENNSYLVANIA AND ARIZONA, 


Embracing special reference to the changes thereby wrought in the former law of the 
subiect in all the above states—Commenced in June 1899 number. 


NOTE.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 

. General Provisions (Sections 1—17) 
2. Negotiable Instruments: Form and Inter- 

pretation (20—42) 

. Consideration (50—55) 

. Negotiation (60—8o) 

. Rights of holder (g0—98) 

. Liabilities of parties (110—119) 

. Presentment for payment (130—148) 

. Notice of dishonor (160—189) 

9. Discharge (200—206) 
. Bills of exchange (210—215) 
11. Acceptance (220—230) 
12. Presentment for acceptance (240—248) 
(3. Protest (260—268) 
14. Acceptance for honor (280—290) 
15. Payment for honor (300—306) 

16. Bills in a set (310—3I5) 

17. Promissory notes and checks (320—325) 

18. Notes given for patent rights (330—332) 

19. Laws repealed; When takes effect (340- 
341) 

The provisions of the law naturally fall under 
four general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
states (with some slight exceptions which will 
be noted) but the numbering of the sections, 
and in some states of the articles, is not uniform. 
There is, however, the same continuity of ar- 
ticles and text, except that in some instances 


“General Provisions” follow, instead of precede, 
the remainder of the By following this 
course of study with reference to the New York 
act, as above outlined, the reader in each state 
can apply the same to the law of his own state. 


act. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE VIII. NOTICE OF DISHONOR. 
(Continued. ) 


We now come to the subject of 
waiver of notice of dishonor. 


Sec. 180. Waiver of Notice.—Notice 
of dishonor may be waived, either be- 
fore the time of giving notice has ar- 
rived, or after the omission to give 
due notice, and the waiver may be 
express or implied. 


Sec. 181. Whom affected by waiver. 
Where the waiver is embodied in the 
instrument itself, it is binding upon 
all parties; but where it is written 
above the signature of an indorser, it 
binds him only. 

Sec. 182. Waiver of Protest.—A 
waiver of protest, whether in the 
case of a foreign bill of exchange or 
other negotiable instrument, is 
deemed to be a waiver, not only 
of a formal protest, but also of pre- 
sentment and notice of dishonor. 


In the above three sections we see 
provisions as to the time of waiver, 
as to its character, express or implied, 
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as to the parties affected by a waiv- 
er where written in the instrument, 
and where written above the signa- 
ture of an indorser, and as to the 
legal effect of a waiver of protest. 

Let us endeavor to illustrate these 
provisions by reference to transac- 
tions which have come before the 
courts for decision. 

Concerning a parol waiver before 
the time of giving notice has arrived, 
the case of Gove v. Vining, 7 Metc. 
(Mass.) 212 is illustrative. There, 
the indorser, shortly before maturity, 
requested the holder not to sue the 
note until the maker saw the holder. 
When sued on the note, his defense 
was, want of demand and notice,but 
the court held him liable, saying: 
“The court are of the opinion that 
when the indorser, at or shortly be- 
fore the time when the note becomes 
due, says to the holder, that an ar- 
rangement for its payment is about 
being made, and in direct terms, or 
by reasonable implication, requests 
the holder to wait or give time, it 
amounts to an assurance that the 
note will be paid—that the promisor 
or indorser will pay it—and is a 
waiver of demand and notice. It 
tends to put the holder off his guard 
and induces him to forego making a 
demand at the proper time and place; 
and it would be contrary to good 
faith to set up such want of demand 
and notice—caused perhaps by such 
forbearance—as a ground of defense.”’ 

In illustration of a parol waiver af. 
ter the omission to give due notice, 
the case of Curtis v. Sprague, 51 Cal. 
239, may be referred to. There, when 
a note fell due, the holder failed to 
make demand of payment and give 
notice of non-payment. A month 
later, the indorser said tohim: “Iam 
responsible for that note.’’ In view 
of this, the court held that he was 
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not released by a failure of the holder 
to prove demand and notice. It said 
that the statement by the indorser to 
the holder, after the maturity of the 
note, that he was responsible for it, 
was “‘in substance, a promise to pay 
it. It is clear from the evidence that 
he then had full knowledge of the 
laches of the holder, in failing to de- 
mand payment of the maker on the 
day the note matured, and it is well 
settled that a promise by an indorser 
or guarantor, after maturity, to pay 
the note, with notice of the laches, 
dispenses with the necessity of prov- 
ing demand and notice.” 

But it is important to bear in mind 
that in order that the indorser may 
be bound by such subsequent prom- 
ise to pay, he must have full knowl- 
edge of the laches of the holder in 
failing to take the necessary steps 
to charge him with liability. If he 
makes the promise without knowl- 
edge of the facts, he is not bound. 
A statement of the law merchant 
upon this subject will be found in 
the case of Schierl v. Baumel, 75 
Wis. 69. 


“it is well settled that where the 
drawer of a bill or indorser of a 
note has been discharged by the 
holder’s laches, and then, with full 
knowledge of all the facts constitut- 
ing such discharge, promises to pay 
the same, he thereby waives such 
laches and renders himself liable. It 
is equally well settled that where he 
makes such promise without such 
knowledge, he does not thereby waive 
such laches or render himself liable. 

‘‘Some of the cases go to the extent 
of holding that such promise is not 
binding, even where the promisor,at 
the time of making the same, knew 
that payment had not been de- 
manded ; or stated, at the time of 
making the promise, that he had no 
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dependence on the party primarily 
liable to pay it, and understood the 
instrument was lying overdue and 
had been expecting it would be sent 
on for collection before; or knew, at 
the time of making the promise, 
that the person primarily liable was 
insolvent; or had, prior to making 


the promise, requested further time 


for the benefit of the person primar- 
ily liable; or where the notice re- 
ceived by the promisor prior to mak- 
ing the promise was insufficient in 
law. 

“It is also well settled that the 
burden is upon the holder to prove 
such knowledge clearly and affirm- 
atively. 

“There is a class of cases holding 
that such knowledge may be pre- 
sumed from such promise, unless it 
appears upon the trial wherein it 1s 
sought to charge such promisor, 
that the holder had in fact been 
guilty of laches prior to the time of 
making such promise. This is man- 
ifestly upon the theory that such 
prior existence of laches rebuts such 


presumption of knowledge, since it is 
not likely that such drawer or in- 
dorser would, with knowledge that 
he had been discharged by the hold- 


er’s laches, thereafter voluntarily 
renew his liability by making a new 
promise.” 


From the above summary of the 
cases it is seen that the judicial 
view is not entirely uniform as to 
the extent of knowledge of laches 
of the holder that must be posses- 
sed by an indorser, so as to make 
his subsequent promise to pay a 
waiver of such laches. 

Of course, transactions in the com- 
mercial world wherein certain acts 
or promises of an indorser connected 
with maturing paper raise questions 
of whether or not, notice of dishon- 
or has, or has not been, waived, are 
of almost infinitive variety. No de- 


199 


tailed statement of these various 
matters can here be made. The fol- 
lowing case, for example, affords an 
illustration of a promise by an indor- 
ser concerning maturing paper which 
was held insufficient, under the cir- 
cumstances, as a waiver of his right 
to notice of dishonor. On the day of 
maturity of a note, the maker tele- 
graphed the indorser, asking if he 
could draw on him for the amount 
of the note, and if he would accept 
the draft. The indorser telegraphed 
back ‘Yes.’ The maker thereupon 
drew on the indorser in favor of the 
holder of the note, but for an 
amount larger than the note, which 
draft the indorser refused to accept. 
As a consequence of the draft, the 
holder of the note omitted protest 
and notice of dishonor to the indor- 
ser; and afterwards asked the court 
to hold him liable on the ground that 
the indorser’s telegram amounted to 
a waiver of protest so that the lat- 
ter remained liable on the note al- 
though no notice of non-payment 
was given. The court said it would 
sustain this position if the draft had 
been for the amount of the note, but, 
as the facts were, the waiver was not 
absolute, but conditional, and as the 
condition was not fulfilled, the indor- 
ser’s right to notice of non-payment 
remained. (See Lititz National Bank 
v. Siple, supreme court of Pennsyl- 
vania, 5 B. L. J. 140). 

We will look, next, at the case of 
written waivers embodied in the in- 
strument. Of course, in the cases 
of the parol waivers or promises 
or promises to pay that we have 
been considering, the waiver has 
been binding only upon the individ- 
ual drawer or indorser making it, 
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the question in such cases being 
whether the parol promises, under 
the circumstances, did or did not, 
constitute waivers. But where a waiv- 
er is embodied in the instrument it- 
self, section 181 provides that it is 
binding upon all parties. Of the 
many forms of written waivers em- 
braced in negotiable instruments as 
part of their terms, the following is 
frequently met with: 


“The makers, indorsers and 
guarantors of thisnote * * * 
hereby waive presentment for 
payment, notice of non-payment, 
protest and notice of protest.” 


A note containing such a form of 
waiver was before the supreme court 
cf Iowa in Phillips v. Dippo, 93 
Iowa, 35, in which case an indorser 
on the note contended that he was 
not liable because of want of de- 


mand. and notice—urging that the 
above waiver in the body of the 
note was no part of his contract 


of indorsement. The court said: 

“The question we are required to 
determine is whether the waiver of 
presentment for payment, protest 
and notice of non-payment contained 
in the body of the note, is effectual 
against an indorser in blank, who 
was also the payee. It is contended 
that such an indorsement is a new, 
independent written contract between 
the indorser and indorsee, with con- 
ditions implied by law, and that it 
has no reference to a provision in the 
note of the character of that in 
question * * * When the defend- 
ant wrote his name on the back 
of the note, and transferred it with- 
out in any manner qualifying the 
effect of the indorsement, he neces- 
sarily became a party to the agree- 
ment of waiver, and was not enti- 
tled to the demand and notice which 
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an ordinary indorsement in blank 
requires "’ 

Many other authorities are to the 
same effect, that where the waiver is 
embodied in the instrament itself, it 
enters into the contract of every 
party who signs it, whether as draw- 
er on the face of the instrument, or 
indorser on the back, and the rule 
of these cases is perpetuated by sec- 
tion 181 of the Negotiable Instru- 
ments Law. 

But where there is no waiver in 
the body of the instrument itself, 
but such a waiver appears over the 
signature of an indorser on the back, 
there has been a conflict among 
the American decisions whether such 
waiver is only the individual waiver 
of the indorser above whose signa- 
ture it appears, or whether the waiv- 
er is binding on all the indorsers. The 
majority of cases on the point have 
held the waiver binding on all the in- 
dorsers, while some cases, on the con- 
trary, have held the waiver binds 
only the indorser over whose imme- 
diate signature it appears. The Ne- 
gotiable Instruments Law adopts 
this latter view, and provides the 
uniform rule that where the waiver 
is written above the signature of an 
indorser, it binds him only. The 
same thing is doubtless true of a 
printed form of waiver on the back 
of a note at the head of a column 
of indorsers’ signatures, for in the 
definitions given in the act the word 
“‘written’’ includes “printed.”’ As 
indicating the potent effect of a 
printed form of words on the back 
of a note, upon an indorser’s con- 
tract, the case of Loveday v. Ander- 
son, 15 B. L. J. 100, from the supreme 
court of Washington, may be cited. 
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The following represents the back of the back of the note, to have erased 


the promissory note there in ques- 
tion: 


For value received....... here- 
by guaranty the payment of the 
within note at maturity or at 
any time thereafter, with interest 
at the rate of per cent. per 
annum until paid; waiving de- 
mand, notice of non-payment and 
protest. 


Pay to George Brand or order 
C. H. ANDERSON. 


Pay to the order of London and 
San Francisco Bank, Ltd. 
GEORGE BRAND. 


The principal point in controversy 
was as to whether the indorsers were 
entitled to notice of non-payment of 
this note which had not been given. 
The first indorsement was made three 
inches below the printed blank. The 
indorsers contended that the printed 
form on the back was no part of their 
indorsement, and the fact that the 
blanks therein were unfilled indicated 
that it was so understood by the 
parties at the time. The court was 
divided, but the majority held the in- 
dorsers bound by the printed blank, 
and not entitled to notice of dishonor. 
Their reasoning was as follows: ‘It 
would have been easy enough for the 
indorsers, if they did not want to be 
bound by the waiver appearing on 


it; and asa matter of ordinary cau- 
tion this shuuld have been done, if 
they did not intend to be so bound. 
The fact that the blanks were not 
filled made no material difference be. 
cause the contract of waiver was suf- 
ficient without their being filled.” 
The minority reasoned thus: ‘The 
printed form of waiver was unexe- 
cuted. It was not only not filled out 
but it was not signed; and as if to 
emphasize that they were not to be 
bound by it, the signatures of the in- 
dorsers were made separate and dis- 
tinct from it. The very fact that it 
was not filled out or executed was 
notice of the highest character that 
the indorsers were not to be bound 
by its terms. By ignoring the blank 


waiver and placing their signatures 
where they did—fully three inches 
below it—they gave notice to every 


one dealing with the paper that they 
chose to stand upon the contract of 
indorsement which the law implies, 
rather than the printed form, which 
their act repudiated.” 

But majority rules, so the indorsers 
in this case were held liable, and not 
released by the omission of notice of 
dishonor. Now, since the enactment 
of the Negotiable Instruments Law in 
the state of Washington, assuming 
the supreme court to be of the same 
view as to the binding effect of such 
a printed form of waiver upon the 
back of a note, the ruling would be 
that the waiver was that of the first 
indorser, Anderson, only; and that 
Brand, the second indorser, would be 
no party to the waiver and entitled 
to notice of dishonor in case the in- 
strument was not paid at maturity. 

We now come to consider the legal 
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effect of a waiver of “protest.’’ Ask 
nine bankers out of ten who hold a 
note or a draft in which is contained 
the words “Protest waived,” as to 
what they understand these words 
to mean, and the reply will be, ‘‘We 
understand that there is no necessity 
of a formal, notarial, protest, or of 
the notice of dishonor usually required 
—these matters are waived—but we 
do not understand that these words 
dispense with the necessity of present- 
ment and demand of payment. Hold- 
ing such an instrument we should 
promptly demand payment at matur- 
ity, and if we had received it for col- 
lection from a correspondent, we 
should promptly send it back with 
advice of non-payment.” And yet 


many courts, expounding the law- 
merchant, have declared the legal ef- 
fect of a waiver of protest to be, not 
only a waiver of notarial protest and 


notice of dishonor, but of demand of 
payment as well; and the Negotiable 
Instruments Law now embodies this 
rule of the law merchant in the pro- 
vision that ‘‘a waiver of protest, 
whether in thecase of a foreign bill.of 
exchange or other negotiable instru- 
ment, is deemed to be not only of a 
formal protest, but also of present- 
ment and notice of dishonor.”’ But 
notwithstanding such is the legal ef- 
fect of a waiver of protest, such effect 
will, so far as waiver of demand is 
concerned, be found to be largely ig- 
nored as a rule of practical business 
conduct, and to be superseded by 
that rule of diligence in collecting 
money which requires prompt present- 
ment for payment of a negotiable in- 
strument at maturity, although it 
may not be legally required. No 
owner of a negotiable instrument, un- 
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less in an exceptional case, would 
think himself any less bound in duty 
to himself to present it for payment 
at maturity, because the necessity of 
such presentment as a means of hold- 
ing parties thereon liable, had been 
waived ; and no bank, or other agent 
holding ‘“‘protest waived” paper for 
collection for the owner, would 
regard his duty of prompt present- 
ment, in an effort to obtain payment, 
any less urgent because the legal ne- 
cessity of presentment, as a requisite 
to retain the liability of indorsers, 
had been dispensed with. Whether 
the words “protest waived” would 
afford a legal exemption from liabil- 
ity to a collecting bank which had de- 
layed presentment of paper received 
for collection so long after maturity, 
as to result in loss to the owner by 
reason of a failure of parties which a 
more diligent following up would 
have prevented, need not be here dis. 
cussed. 

There is a form of waiver of pro- 
test which has, in years past, caused 
no little discussion and difference of 
opinion in the banking world. We 
refer to the words “no protest’”’ or 
‘no pro’, written or printed upon 
drafts, forwarded to bankers for col- 
lection. Many bankers have taken 
the ground that such words have no 
effect as an instruction not to pro- 
test, or as a waiver thereof, and have 
entirely ignored them in the handling 
of the paper. Others havegiven them 
full weight as a waiver of formal pro- 
test and notice of dishonor, not how- 
ever dispensing with presentment. 
It is only recently that the courts 
have come to the aid of the banking 
and commercial community in the 
construction of the legal effect of such 
‘‘no protest”’ instructions. 

In the case of Shaw v. McNeill, 95 
North Carolina, 535, an indorser was 
sued on an inland bill of exchange, 
upon the margin of which had been 
written the words “no protest.” 
There was no notice of dishonor, and 
the indorser claimed he was dis- 
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charged. But the court held that 
these words were a waiver by the in- 
dorser of the necessity of notice. It 
said: 

“The words ‘no protest’ written on 
the margin of this draft, must have 
been put there with an object, and we 
can conceive of none other than to 
dispense with the notice of present- 
ment and refusal to pay, otherwise it 
is unmeaning.”’ 

This case, then, is an authority 
that marginal words on the face of 
an instrument, enter into and become 
a part of an indorser's contract, and 
that the marginal words ‘no pro- 
test” are a waiver by the indorser, of 
notice of dishonor. 

In Citizens Bank of Dyersburg v. 
Millett, court of Appeals of Kentucky, 
15 B. L. J. 225, a bill of exchange 
drawn in Tennessee upon a drawee 
in Kentucky, had indorsed across the 
face, the words “‘no protest.”’ In an 


action against the drawer, it was 
contended that the petition was in- 
sufficient because it did not aver pro- 
test of the bill, or that protest was 


waived. Thecourt denied this con. 
tention, saying: ‘But it will be seen 
that the bill has indorsed on the face 
thereof ‘no protest,’ which being a 
part of the bill in suit, the petition 
and bill together show a right to re- 
cover, and it was not necessary to 
specifically aver a waiver of protest. 
If there had been any interlineation 
or change in the bill after it was 
signed, the defendant should have 
taken advantage of that by answer. 
The evidence established due present- 
ation of the bill for payment.” 

In this case, we see, the words ‘“‘no 
protest’? written across the face of a 
bill are construed as a waiver of pro- 
test, although, from the 'anguage of 
the court, this construction does not 
extend to a waiver of presentment. 

But the Negotiable Instruments 
Law, we have seen, declares a waiv- 
er of protest to be, not only of 
formal protest, but of presentment 
and of notice of dishonor; and this 
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both in the case of foreign bills of 
exchange and of other negotiable in- 
struments. 

Sometimes the words ‘“‘no protest” 
are not written on the face or back 
of a draft, but are written or print- 
ed on a separate slip of paper, which 
is attached thereto. The effect of 
such a slip as a waiver of protest 
has never yet been decided. How 
such a slip or memorandum should 
be regarded by the banking frater- 
nity employed to collect such paper, 
we discussed a few years ago in the 
pages of the Journal (see 15 B. L. J. 
423) in the following language: 

“An unsigned and detachable waiv- 
er would seem unsatisfactory in 
practice and safer to be disregarded 
than to be followed, in all cases 
where there are indorsers contingent- 
ly liable upon dishonored paper. If 
protest is omitted, and recourse up- 
on indorsers lost, the collecting 
bank, instead of having for its jus- 
tification a written letter of instruc- 
tion bearing the signature of its prin- 
cipal, has merely to show a detach- 
able ‘no protest’ slip, which none of 
the prior parties may be willing to 
father, but all to disclaim. If the 
collecting bank can prove the slip 
was attached to the draft at time 
of issue, then the law would prob- 
ably construe it as a waiver of pro- 
test by all parties through whose 
hands the draft passed; but the diffi- 
culty might be in proving that the 
slip was attached by any of the 
parties to the draft, or any one hav- 
ing authority to instruct the collect- 
ing agent to omit protest. The un- 
satisfactory character of such a slip 
as a definite and authoritative in- 
struction from principle to agent, 
would seem to make it wiser for 
collecting banks to choose the alter- 
native, in all cases of indorsed paper, 
of disregarding it, at risk of dispute 
about the protest fee, rather than to 
obey it, and run the risk of liability 
for releasing indorsers.”’ 

(Continued in next number.) 
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News of the death of Frederick D.Tappen which 
occurred at Lakewood, N. J., February 28, was 
received with much surprise in the banking cir 
cles of our city, and was followed by manifesta 
tions of profound sorrow such as are seldom 
accorded a private citizen. We say private cit 
izen, yet Mr. Tappen had been so long promi 
nent in the banking world and the affairs of the 
New York Clearing House Association that he 
was hardly looked upon assuch. He was the 
man of men to whom the financial public turned 
in times of threatened disaster for counsel and, 
advice, and never was 
it slow to be given. 

When Mr. Tappen 
began his business ca- 
reer something over 
half a century ago as 
specie clerk in the Na- 
tional Bank of New 
York, now the Galla- 
tin National Bank, it 
was little thought 
that the name of Fred- 
erick D. Tappen and 
of the Gallatin Na- 
tional Bank would, in 
years to come,become 
interchangeable; or 
that he was destined 
to become sucha dom- 
inant spirit in the as- 
sociation which that 
illustrious _‘ financier, 
Albert Gallatin, the 
first president of the 
bank, had originated 
For it was he, Albert 
Gallatin, who conceiv- 
ed and carried into 
execution the system 
of daily exchanges 
that gave rise to the 
establishment of the New York Clearing 
Association, 

In 1868, Mr. Tappen succeeded to the presi- 
dency of the bank, and soon afterward he was 
recognized as a prominent factor of the Clearing 
House Association. 

In 1873, he was made chairman of the Loan 
Committee and it was in the memorable 
of that year that Mr. Tappen displayed the 
sterling quéz alities posse ssed by but few under 
such trying circumstances. With calm deliber- 
ation so characteristic of the man, he carefully 
reviewed the situation, and was largely instru- 
mental in devising measures by which the finan- 
cial equilibrium was to be maintained. It was 
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here, and again in the subsequent panics of 
1884 and 1893, that the issue of ‘clearing house 
certificates” through the counsel of Mr. Tappen, 
proved to be an efficient emergency remedy for 
the financial ills of the times 

Thus for a period of thirty- five years, he has 
been the central figure of a group of. financiers 
whose names will be handed down to the com- 
ing generation of bankers as most worthy of 
imitation. 

One of the highest tributes that can be paid 
to his memory is that he was absolutely unsel- 
fish. Never was he 
prompted to act for 
personal gain when the 
finances of the nation 
were in peril, neither 
did he make a fellow 
banker's extremity his 
opportunity; his sole 
desire was to preserve 
the honor of the com- 
munity and prevent 
disaster and ruin to 
his associates. 

The first commem- 
Orative observances 
ever held by the New 
York Clearing House 
Association took place 
on Monday, March Io, 
in the general assem 
bly rooms of the Clear 
ing House,where many 
heartfelt tributes were 
offered to the memory 
of the deceased bank 
er. The associated 
banks were nearly all 
represented by their 
presidents, and a large 
number of presidents 
of non-member banks 
and trust companies were also present. Reso 
lutions of condolence and sympathy were draft 
ed and read and an engrossed copy ordered to 
be presented to the family. George F. Baker 
President of the Clearing House Association, 
and William A. Nash, Chairman of the Clear- 
ing House Committee, both being unavoidably 
absent from the city, George G. Williams, 
President of the Chemical National Bank pre 
sided. The speakers were J. Edwi urd Sim 
—_—_ President Fourth National Bank, Joseph 

. Hendrix, President of the National Bank of 
Piece Alexander Gilbert, President of the 
Market & Fulton National Bank, and Thomas 
L. James, President of the Lincoln National. 
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HOLIDAY LAWS OF NEW YORK, 


Option to Tender Stock January 1, 1898—Tender on Next Succeeding 
Business Day Not Good. 


Page v. Shainwald, Court of Appeals of New York, Dec. 31, 1901. 


Plaintiff held an option to tender certain 
stock to defendant for $5,000 on January 
1, 1898. That day was New Year’s Day, 
the following day was Sunday, and plain 
tiff made the tender Monday, January 3, 
1898, and subsequently sued defendant to 
enforce the option. 

Held: Plaintiff cannot recover, as the 
tender, not having been made on January 
1, 1898, was not good. The legislature 
has not placed legal hclidays on the same 
basis as Sunday, except in the two mat- 
ters of the maturity of negotiable paper 
and the closing of public offices; and for 
all other transactions, such holidays are 
the same as other business days. 


Action by J. Seaver Page against Ralph 
L. Snainwald upon the following option: 


New York, Sept. 3, 1895. 

J. Seaver Page, Esq., City. 

My Dear Mr. Page: 

In consideration of your having 
subscribed $5,000 to the proposed 
Hoffman Machine Co. I hereby agree, 
if requested so to do by you on the 
first day of January, 1897, within ten 
days thereafter, to pay to you the 
amount paid by you upon such sub- 
scription, upon condition of your as- 
signing and transferring to me all the 
shares of stock and rights and _ privi- 
leges you have received or are enti- 
tled to receive by virtue of said sub- 
scription, and also the stock of such 


company, viz.: $1,000 par valve, 
which I have agreed to deliver to you 


out of my own personal holdings 
when issued. 


Very truly yours, 
Ralph L. Shainwald. 

On November 5, 1896, this agreement 
was extended to the first day of January, 
1898. Plaintiff Page did not tender the 
stock to the defendant Shainwald and 
make a demand of him on the first day of 
January, 1898, nor did he until the third 
day of January, 1898, because January 1, 
1898, was New Year’s Day and the suc— 
ceeding day, January 2, was Sunday. On 
January 3, 1898, plaintiff called upon de- 
fendant at his office and tendered to him 
the stock which he held under this agree- 
ment and demanded the return anc pay- 
ment of the sum of $5,000. As the money 
was not paid this suit resulted. 

ParKER, C. J. The legal effect of the 
agreement between the plaintiff and de- 
fendant was to require the defendant, if 
requested so to do by the plaintiff, on the 
first day of January, 1898, to take plain- 
tiff’s stock in the Hoffman Machine Co. 
at the price named therein. The plaintiff 
failed to tender his stock and make the 
request on the day named but did so on 
the third of January. As the first day of 
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January was a holiday and the second 
came on Sunday, the plaintiff insists that 
his tender and request were in time. But 
the difficulty of this contention is that le- 
gal holidays have not been placed on the 
same basis as Sunday by the statute. In- 
deed, in only two respects has the legisla- 
ture attempted to interfere with the ordi- 
nary course of business, whether public or 
private, ona holiday other than Sunday. 
The first act provides that a negotiable 
instrument maturing on a holiday is pay- 
able on the next succeeding business day 
( Laws 1887, C. 289) and the second that 
holidays shall be considered as Sunday 
for all purposes whatsoever as regards the 
transaction of business in the public 
offices of the state or of the counties of 
the state (Laws 1897, chap. 615, sec. 1.) 
f the Legislature had omitted the limita- 
tion of the preceding statute to the tran 
saction of business in the public offices 
of the state or counties of the state, 
thus providing that holidays shall 
be considered as Sunday, for all pur- 
p »ses whatsoever,the plaintiff's contention 
would be well founded. But in the pres- 
ent state of the statutes we are of opinion 
that upon holidays other than Sunday, all 


transactions may be carried on as on any 
other day, with the exceptions abov: 
noted. And so we said in effect in Wal 
ton v. Stafford, 162 N. Y. 558. 

It is undoubtedly true that the state of 
the law on this subject is likely to prove 
embarrassing to many, such for instance 
as those who find themselves obliged to 
tender a considerable sum of money on a 
day which is just enough of a holiday to 
allow the banks to close, from which he 
must obtain the money to make the 
tender, but not enough cf a_ holiday to 
avoid the necessity of a tender if he would 
not breach his contract. Butsuch faults, 
if faults they be, in our business law, can 
be corrected only by the legislature. 

(The remainder of the opinion consid- 
ers the plaintiff’s further contention that 
he is entitled to recover because defendant 
waived his right to object that such ten- 
der and demand was not made on the 
proper day; this contention being denied. ) 

Judgment for defendant; reversing 
judgment of Appellate division which re- 
versed an order setting aside a verdict in 
favor of plaintiff. 


The remaining justices concur. 


COLLECTION. 


Collection of Draft—Negligence of Sub-Collector Bank—-Liability Therefor 
is to Collector Bank Only and Not to owner who De- 
posits Draft for Collection. 


Morris, et al v. First National Bank of Allegheny, Supreme Court of 
Pennsylvania, January 6, 1902, 


Plaintiffs deposited a draft in a Chicago 
bank, indorsed ‘‘for deposit,” receiving 
credit therefor, and the draft was for- 
warded to defendant bank for collection. 
In an action by plaintiffs against defend- 
ant for negligence in collecting, they were 
non suited, because 

1. The evidence did not show plaintiffs 
to be the owners of the draft, but as be- 


tween the Chicago bank and the defend- 
ant bank, the ownership was in the former, 
and the liability of defendant was to the 
Chicago bank, as agent to principal, and 
not to the depositors. 

2. Even in case the depositors were 
owners of the draft, the liability of a sub- 
coilector, under Pennsylvania decisions, 
is only to the collector as his principal 
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and not to the owner employing such col- 
lector. 


Appeal from court of common pleas, Al- 
legheny county. 

Action by Nelson Morris and others 
against the First National Bank of Alle- 
gheny to recover damages for defendant's 
delay in presenting a draft drawn to the 
order of plaintiff and deposited in a 
Chicago bank, which sent the same for 
collection to defendant. From a judg- 
ment in favor of defendant, plaintiffs ap- 
peal. Affirmed 


MITCHELL, J. The learned judge be- 
low directed a nonsuit on two grounds, 
the first of which was that the plaintiffs 
did not appear to have been the owners 
of the draft at the time of the cause of 
action sued for, or at any time subse- 
quent. The draft was drawn by plain- 
tiffs, Nelson, Morris & Co., to the order 
of Nelson Morris, was indorsed by him 
individually “for deposit” in the Chicago 
bank, and on its return unpaid was 
charged back to his account, as appeared 
by memorandum on its face. There was 
no further evidence as to the ownership, 
except the answer of one witness to the 
question: “The bank was simply the 
agent of Nelson Morris & Co.? Ans. 
Simply the agent to forward the draft for 
> the context showing that his 
attention was not directed to the matter 
of ownership as between Morris and the 
firm, but to the purpose for which the 
draft was given to the bank. The objec- 
tion is technical, and probably the fact is 
that the plaintiffs were the owners all the 
time; 


collection;’ 


but the evidence did not show it, 
and the judge could not assume it in the 
absence of proof. 

The second ground for the nonsuit was 
the absence of any contractual relation 
between the plaintiffs (or Nelson Morris 
individually) and the defendant, out of 
which a right of action could arise. Ap- 
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pellant has argued, as the hinge of the 
case, that the Chicago bank was merely 
an agent for transmission, and that when 
the defendant received the draft it became 
plaintiffs’ agent for collection, and there— 
fore liable for its negligence in failing to 
follow instructions. But the undisputed 
facts are against this contention. The 
draft was indorsed by Nelson Morris “for 
deposit,” and entered to his credit in the 
Chicago bank, which then indorsed it to 
its own order “for collection, account of 
First National Bank Chicago,” and sent it 
to the defendant. The Chicago bank 
clearly undertook the collection, and, as 
between it and the defendant, was to be 
regarded as the owner. In fact, so long 
as the amount remained in Morris’ ac- 
count to his credit, the bank was the 
owner, and the title did not revert to him 
until the draft was returned unpaid, and 
charged back to the debit side of his ac- 
count. The ownership, as between the 
Chicago and the Allegheny banks, being 
thus in the former, the liability of the lat- 
ter was to the former as agent to princi- 
pal, and not to the depositor, 

This precise point as to the liability of 
the agent to the depositor does not seem 
to have been decided by this court, but 
the converse proposition, that the bank 
receiving a claim for collection, becomes 
an independent contractor, liable for the 
negligence or default of the agents to 
whom it intrusted the actual collection, 
was expressly held in Bradstreet v. Ever- 
son, 72 Pa. 124, followed in Morgan v. 
Tener, 83 Pa. 305, and Siner v. Stearne, 
155 Pa. 62. The reasoning of these cases 
requires the affirmance of the proposition 
that the liability of the sub-collector is 
only to the collector as his principal. 
This was expressly held by the Supreme 
Court of the United States in Hoover v, 
Wise, gt U. S. 308, largely on the author- 
ity of Bradstreet v. Everson, supra, “The 
aa *** 


of an‘attorney employed 
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not by the creditor, but by a collection 
agent, who undertakes the collection of 
the debt * * * establish that such 
attorney is the agent of the collecting 
agent, and not of the creditor who em- 
ployed that agent.” Though there was a 
dissent in that case, it was upon the op- 
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eration of the bankrupt law under the 
special facts, and the dissenting opinion 
concedes the rule as applicable to a bank 
undertaking to collect a note indorsed to 
It. 


Judgment affirmed. 


DEPOSIT. 


Deposit by ‘‘A, Attorney for B’—Bank’s Payment of A’s Checks so 
Signed—Justification. 


Pennsylvania Title & Trust Co. v. Real Estate Loan & Trust Co., Supreme 
Court of Pennsylvania, January 6, 1902. 


One Fertig opened an account in bank 
‘Frank J. Fertig, attorney for Anna 
Baumann,” and the bank paid out the 
money on Fertig’s checks so signed,which 
were, unknown to the bank, misappropria- 
tions. In an action by Anna Baumann’s 
administrator against the bank, it was 
contended the account as opened showed 
the money to be that of Mrs. Baumann, 
and the bank had no legal right topay it 
out on the checks of Fertig, attorney. 

Held: While the account showed 
the money belonged to Mrs. Baumann, 
Fertig was the depositor, and the bank, in 
the absence of notice of intended misap- 
propriation, was bound to pay his checks. 

The case of Kerr v. Bank, 158 Pa. 305, 
in which the form of deposit was “Wil- 
liam Kerr by Varner Kerr,” distinguished. 


, 


Appeal from court of common pleas, Al- 
legheny county. 

Action by the Pennsylvania Title and 
Trust Company, administrator of Anna 
Baumann, deceased, against Gregor Mey- 
er and others, partners as the Real Estate 
Loan & Trust Company. Judgment for 
defendants. Plaintiff appeals. Affirmed. 

THE OPINION OF 
COMMON 

McCuunG, J. The defendants in this 
case were doing a banking business, re- 
ceiving deposits subject to check. Frank 


THE COURT OF 
PLEAS. 


J. Fertig opened an account in the bank 
in the name of Frank /. Fertig, Attorney 
for Anna Baumann, He checked against this 
account, signing the checks as the account 
was opened. The bank paid the checks 
and the money in the account was thus 
paid out. After the death of Mrs Bau 
mann, her administrator sued the bank, 
averring that the account as 
showed the money to be that of Mrs. 
Baumann, and that the bank had no legal 
right to pay it out on the checks of Fer- 
tig, attorney. 

The account did show that the money 
belonged to Mrs. Baumann. Burger v. 
Burger, 135 Pa. 499. It does not, how- 
ever, follow that she alone had the right 
to check against it. The relation between 
a bank and its customer is that of debtor 
and creditor, but still it is not the ordinary 
simple case of one party owing another 
money. As is said in Patterson v. Bank, 
130 Pa. 419, “A bank is an institution of 
a quasi public character,” and “when a 
bank, without legal cause, to 
honor a check drawn upon it by a depos- 
itor, something more than a mere breach 
of contract is involved, and it is liable to 
the depositor fur substantial damages.” 
“The agreement of the bank is to repay 


opened 


refuses 
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the deposits to the person who makes the 
deposit, or upon checks drawn by him. 
The bank cannot set up an adverse title 
to defeat the claim of its own depositor,” 
Bank v. Mason, 95 Pa. 117. 

When the law holds the bank toso strict 
a responsibility, it must, of course, adopt 
strict and certain rules by which the bank 
will know who is the depositor. 

“A bank account, even when it is a 
trust fund, and designated as such by 
being kept in the name of the depositor 
as trustee, differs from other funds which 
are permanently invested in the name of 
trustees, for the sake of being held as 
such; for a bank account is made to be 
checked against, and represents a series 
of current transactions. The contract 
between the bank and the depositor is 
that the former will pay according to the 
checks of the latter, and when drawn in 
proper form the bank is bound to pre- 
sume that the trustee is in the course of 
lawfully performing his duty, and to hon- 
or them accordingly.” Central Nat. 
sank v. Cov secticut Mut. Life Ins. Co., 
104 U. S. 54 

It follows from this rule that in the 
present case Fertig was the depositor, and 
the bank, in the absence of notice of in- 
tended misappropriation, was bound to 
pay his checks, and hence will be protect- 
ed in paying them. The designation of 
the party for whom the depositor is act- 
ing has its uses, as in case of an execution 
attachment, or an attempt by the bank to 
appropriate the money to the payment of 
an individual debt of the depositor. See 
Bank v. Mason and Central Nat. Bank v. 
Connecticut Mut. Life Ins. Co. supra. 

But, say plaintiff’s counsel, under Kerr 


v. Bank, 158 Pa. 305, Mrs. Baumann 
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was the depositor, Wedo not so under” 
stand the Kerr case. In that case, the 
deposit was in the name of William Kerr, 
with the memorandum added, ‘‘4y Varner 
Kerr.” This indicated that William Kerr 
was both depositor and owner. In the 
present case the deposit is in the name of 
“Frank J. Fertig, Attorney for Anna 
Baumann.” This indicates that, whilst 
Mrs. Baumann is the owner, Fertig is the 
depositor. Nor can it be said that, inas- 
much as in each case a party not the own- 
er actually opened the account, this is a 
distinction without a difference, or that 
there is nothing to put the actual owner 
on his guard. When one party intrusts 
another with money to be deposited in 
bank, we must assume that he will require 
the return of the pass-book, showing the 
form of the deposit. In the Kerr case an 
examination of the pass-book would have 
shown that the owner was the depositor, 
and that he alone had the right to check 
upon the deposit. In the case in hand an 
examination of this book would have 
shown that Fertig was the depositor, and 
if the owner did not wish to trust him, it 
was her duty to have the form of the de- 
posit changed, or at least to notify the 
bank not to pay Fertig’s checks. A mere 
notice would have been effective, because 
the money was by the deposit identified 
as the money of plaintiff’s intestate. No 
notice was given that there was danger of 
misappropriation, nor does 


it even ap- 
pear that there was any misappropriation. 
Judgment for defendants. 


SUPREME COURT OF PENNSYLVANIA, 


Per Curiam. This judgment is affirmed 
on the opinion of the court below. 
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PROTEST OF BANK CHECK. 


Protest of Local Bank Check—Notary’s Fees—Collectibility. 


German National Bank of Beatrice v. Beatrice National Bank et al., Supreme 
Court of Nebraska, December 18, tgo1. 


1. A local bank check, which has been 
indorsed by the payee, may be formally 
protested for non-acceptance or non-pay- 
ment. 

2. Bank checks are regarded as inland 
bills of exchange. 

3. The fees of a notary public for pro- 
testing a bank check are recoverable 
against the drawer and drawee. 

Syllabus by the court. 


Error to district court, Gage county, 
Letton, J. 

Action by the German National Bank 
of Beatrice against the Beatrice National 
Bank and another. Judgment for defend- 
ants and plaintiff brings error. Re- 
versed. 


Norval, C. J. The facts are stipu- 
lated. W. H. Bowman, a resident of 
Gage county, drew a check on the Bea- 
trice National Bank in favor of James 
Dougherty, a resident of the same 
county, who indorsed the check to A. E. 
Bortman & Co., who were engaged in 
business in the city of Beatrice. The lat- 
ter indorsed the check to the German Na- 
tional Bank of Beatrice, and it presented 
the same to the Beatrice National Bank, 
which refused payment. The check was 
thereupon turned over to a notary public 
who duly protested the same. The Ger- 
man National Bank thereupon brought 
this action against the drawer aud drawee 
of the check to recover the amount there- 
of and protest fees. The District Court 
decided that the defendants are not liable 
for the protest fees and refused to render 
judgment therefor, but entered judgment 


in favor of plaintiff for the amount of the 
check. 

The sole question we are called upon 
to decide is whether the fees of the no- 
tary for protesting the check are recover- 
able against the drawer and drawee. Our 
conclusion, upon a careful consideration 
of the subject, is that defendants are liable 
therefor. 

Under the common law the forma! pro- 
test of an inland bill of exchange is not 
required. But in this state by section 6 
Chap 61 Comp. St. authority is conferred 
upon a notary public “to demand accept- 
ance or payment of any foreign, inland 
or domestic bill of exchange, promissory 
note or other obligation in writing and to 
protest the same for non-acceptance or 
non-payment, as the case may be, and 
give notice to the drawers, makers, 
drawees or acceptors of such demand and 
non-acceptance, or non-payment * * * 
and over his signature and official seal 
certify the performance of such duties, 
so exercised and performed under the pro- 
visions of this act, which certificate shall 
be received in all courts of this state, as 
presumptive evidence of the facts therein 
certified to,” etc. This section confers 
undoubted authority upon a notary public 
to protest a local check which has been 
indorsed by the payee. 

Defendants do not contend for the op- 
posite of this, but insist that a notary 
public would not have such power, were 
it not that a local check is included in 
the term ‘‘other obligation in writing” as 
employed in the statute quoted. To this 
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proposition we are unable to yield assent. 
In Wood River Bank v. First National 
Bank, 36 Neb. 746, it was expressly de- 
cided that ‘‘bank checks, in this country, 
are regarded as inland bills of exchange, 
for the purpose of presentment and de- 
and notice of dishonor.” Such 
checks do not require a formal protest to 
charge the indorser. A formal protest is, 
however, entirely proper. The great 
weight of authority sustains the proposi- 
tion that a bank check is substantially an 
inland bill of exchange. 2 Dan. N. I. (2d 
Ed.) 1566, 1567 and Notes; Boone, Bank- 
ing, Sec. 165; Moses v. Bank, 34 Md. 
574; Bickford v. Bank, 42 Ill. 238; Rog- 
ers v. Durant, rgo U. S. 298. 

It will be observed that the section of 
the statute quoted confers power upon a 
notary to protest inland bills of exchange 
which, we have seen, embrace local bank 
checks. The right to recover protest fees 


mand 
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is given by section 6, Chap. 41, which 
declares that ‘‘it shall be lawful for any 
person or persons having a right to de- 
mand any sum of money upon any pro- 
tested bank note, or bill of exchange, as 
aforesaid, to commence and prosecute an 
action for principal, damages, interest 
aad charges for protest against the draw- 
ers, makers or indorsers, jointly or sever- 
ally, or against either of them separately 
And judgment shall or may be given for 
such principal, damages, charges and in- 
terest upon such principal, after the rate 
aforesaid, to the time of such judgment, 
together with costs of suit.” 

In view of the statutory provision here- 
in set out, the conclusion is irresistible 
that plaintiff is entitled to recover from 
defendants the cost of protesting the 
check. 

The judgment is reversed and the cause 
remanded for further proceedings. 


)F USURY. 


National Bank—Usurious Interest Paid to—Set off. 


Hazeltine v. Central National Bank, Supreme Court of the United 
States, December 2, Igor. 


In an action bya national bank upon 
a note given to it, the maker cannot set 
off usurious interest paid in cash upon re- 
newals of such note, and of all others of 
which it was a consolidation; as the rem- 
edy provided by the federal statute—a 
direct action by the payor against the 
bank to recover twice the usurious inter— 
est paid—is exclusive. 

In error to the Supreme Court of the 
State of Missouri to review a judgment 
affirming a judgment of the Circuit Court 
of Greene county in favor of plaintiff in 
an action on a promissory note. Af- 
firmed. 

See same case below, 155 Mo. 58. 

Statement by Mr. Justice Brown: 


This was an action instituted in the 
circuit court of Greene county, Missouri, 
by the Central National Bank, to recover 
of the defendants the amount of a prom— 
issory note for $2,240, executed June 15, 
1896, by two of the defendants as princi- 
pals and two others as sureties. 

The answer was a general denial and a 
special defense of usury in the original 
notes, and partial payments, as set up in 
the several paragraphs of the answer. 

The case was referred to a referee, who 
reported the note sued upon to be a re- 
newal note, and a consolidation of five 
original notes, the first of which was for 
$800, given july 27, 1891; the second for 
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$100, of thesame date; the third for $500, 
dated January 24, 1892, and credited by 
$100 payment thereon; the fourth for 
$340, dated January 16, 1893, and the 
fifth and last for $600, dated May 29, 
1893. 

The referee further found that the de- 
fendants had received onthis note of $2,240 
(or rather out of the notes constituting 
that note) the sum of $2,1y9.35 in cash, 
making the amount reserved out of the 
note when it was made $40.65. That 
there had been paid cash discounts upon 
the several renewals of the _ notes 
which constituted the $2,240 note 
sued upon, down to October 24, 1894, ex- 
clusive of the amounts reserved out of 
the notes at the time they were origin- 
ally given, the sum of $566.70, which cash 
discounts were paid in advance at the 
dates of the several renewals. That the 
whole amount of discounts and interest 
paid, as well as those deducted by the 
bank, upon all said loans from the begin- 
ning to the end down to and including the 
note sued on was $947.50. That these 
payments were made in excess of the le- 
gal rate for said loans. 

Upon this report the court entered 
judgment in favor of the plaintiff for 
$2,199.35 (or, apparently, by mistake 
$2,199) that being the face of the note 
sued on after deducting the discount of 
$40.65, reserved when the note was exe- 
cuted. Upon appeal to the Supreme 
Court this judgment was affirmed (155 
Mo. 58), and defendants sued out this writ 
of error. 

Mr. Justice Brown delivered the opin- 
ion of the court: 

The only question involved in this case 
is whether, in an action upon a note given 
to a national bank, the maker may set off 
usurious interest paid in cash upon renew- 
als of such note, and of all others of 
which it was a consolidation. 

In this case defendants sought to show 
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that they had paid to the plaintiff bank 
within two years prior to the execution 
of this note, upon other notes of which 
this was a consolidation, and also upon 
this note, usurious interest aggregating 
$580, which they asked to have deducted 
from the principal sum of $2,240, repre- 
sented by this note, thereby reducing the 
plaintiff’s claim to $1,660. 

We understand it to be conceded that 
as the note in question was given to a 
national bank, the definition of usury and 
the penalties affixed thereto must be de- 
termined by the national banking act, 
and not bythe law of the State. Far- 
mers’ & M. Nat. Bank v. Dearing, 91 U. 
S. 29. In that case it was held that alaw 
of New York forfeiting the entire debt 
for usury was superseded by the national 
banking law, and that such law was only 
to be regarded in determining the penalty 
for usury. 

That part of the original national bank- 
ing act which deals with the subject of 
and interest is now embraced in 
sections 5,197 and 5,198 of the Revised 
Statutes, the first one of which author- 
izes national banks to charge interest ‘‘at 
the rate allowed by the laws of the State,” 
and, when no one rate is fixed by such 


usury 


laws, a maximum rate of seven per cent. 
The next section is as follows: 


‘5,198. The taking, receiving, reserv- 
ing, or charging a rate of _ interest 
greater than is allowed by the preceding 
section, when knowingly done, shall be 
deemed a forfeiture of the entire interest 
which the note, bill, or other evidence of 
debt carries with it, or which has been 
agreed to be paid thereon. In case the 
greater rate of interest has been paid, the 
person by whom it has been paid, or his 
legal representatives, may recover back in 
an action, in the nature of an action of 
debt, twice the amount of the interest 
thus paid from the association taking or 
receiving the same; provided such action 
is commenced within two years from the 
time the usurious transaction occurred.” 
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Two separate and distinct classes of 
cases are contemplated by this section; 
first, those wherein usurious interest has 
been taken, received, reserved or charged, 
in which case there shall be “a forfeiture 
of the entire interest which the note, bill 
or other evidence of debt carries with it, 
or which has been agreed to be paid 
thereon;” second, in case usurious inter- 
est has been paid, the person paying it 
may recover back twice the amount of the 
interest “thus paid from the association 
taking or receiving the same.” 

While the first class refers to interest 
taken and received, as well as that re- 
served or charged, the latter part of the 
elause apparently limits the forfeiture to 
such interest as the evidence of debt car- 
ries with it, or which has been agreed to 
be paid, in contradistinction to interest 
actually paid, which is covered by the 
second clause of the section. Carrying 
this perfectly obvious distinction in mind 
the cases in this court are entirely harmo- 
nious. 


hat of Brown v. Marion Nat. Bank, 
169 U.S, 416, arose under the first clause. 
The facts are not stated in the report of 
the case, but referring to the original rec- 
ord, it appears that plaintiff sued 
bank to recover twice the amount of cer- 
tain usurious interest paid to it. Another 


the 


action was consolidated with this, in 
which plaintiff sought to enjoin defend- 
ant from proving certain notes against 
the estate of which he was assignee, in 
which a large amount of usurious interest 
had been included. 

In the opinion a distinction is drawn 
between usurious interest carried with 
the evidence of debt or which has been 
agreed to be paid, and interest which has 
actually been paid, and it was said that 
interest included in a renewal note, or 
evidenced by a separate note, does not 
thereby cease to be interest within the 


meaning of section 5,198, and become 
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principal; and that, in a suit by a national 
bank upon the note, the debtor may in- 
sist that the entireinterest, legal and usu- 
rious, included in his written obligation 
and agreed to be paid, but which had not 
been actually paid, shall be either credit- 
ed on the note or eliminated from it, and 
judgment given only for the original prin- 
cipal debt, with interest at the legal rate 
from the commencement of the suit; and 
that the forfeiture declared by the stat- 
ute is not waived or avoided by giving a 
separate note for the interest, or by giv- 
ing a renewal note in which is included 
the usurious interest. It was further held 
that interest included in a renewal note is 
not interest paid, since, if it were so, the 
borrower could, under the second ciause 
of the section, sue the lender and re- 
cover back twice the amount of the inter- 
est thus paid, when he had not, in fact, 
paid the debt nor any part of the interest 
as such. The words, “in case the greater 
rate of interest has been paid,” in section 
5,198, refer to interest actually paid, as 
distinguished from interest included in 
the note and ‘‘agreed to be paid.” 

The cases under the second clause of 
the section are more numerous. Barnet 
v. Muncie Nat. Bank, 98 U. S. 555, was 
an action by a national bank upon a bill 
of exchange. Defendants set up that the 
acceptors had been constant borrowers 
from the bank for several years, and that 
it had taken from them a large amount 
of usurious interest; that the bill in suit 
was the last of eight renewals, and that 
illegal interest had been taken upon the 
series to the amount of $1,116, which it 
was insisted should be applied as a pay- 
ment upon the bill in question. It was 
also insisted that illegal interest had been 
taken upon other bills of exchange to the 
amount of $6,363.24, and that the defend- 
ants were entitled to recover double this 
amount from the bank. It was held that 
the State statutes upon the subject of 
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usury should be laid out of view, and that 
where a statute created a new right or 
offense and provided a specific remedy or 
punishment, that remedy alone could ap- 
ply; that the payment of usurious interest 
being distinctly averred, it could not be 
recovered by way of offset or payment of 
the bill in suit, and that the same rule ap- 
plied to the payment of interest upon 
other bills of exchange, which the defend- 
ants sought to recover back. 

The case of Driesbach v. Second Nat. 
Bank, 104 U. S. 52, was a like suit by a 
bank upon a note, upon several renewals 
of which usurious interest had been paid, 
it was said that, as the claim was not for 
interest stipulated for and included in the 
note sued on, but for the application of 
what had been actually paid as interest 
to the discharge of principal, there could 
be no set-off against the face of the notes. 

In Stephens v. Monongahela Nat. Bank, 
11t U. S. 197—a similar case of interest 
actually paid,—the averments of the de- 
fense were made under the first clause of 
the section; that “the bank knowingly 
took, received, and charged” usurious ‘n- 
terest, but as it elsewhere appeared that 
the interest stipulated had not been in- 
cluded in the note, but that interest had 
been actually paid at the time of the dis— 
count and renewals, which it was sought 
to apply to the discharge of the principal, 
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the defense was held insufficient. 

The construction of both clauses of 
this section having been thus settled by 
this court, it only remains to determine to 
whichclass of cases the one under consid- 
eration properly belongs. As to this there 
can be no room for doubt. The referee 
finds that there was paid cash discounts 
on the several renewals of the 
which constitute the $2,240 note, as well 
as the renewal of said note as executed, 
down to October 24, 1894. exclusive of 
the amounts reserved out of the notes at 
the time they were originally given, the 
sum of $566.70, which cash discounts 
were paid in advance at the date of the 
several renewals. He further found that 
the ‘‘defendants in their answer are only 
asking credit for the payments down to 
and including October 29, 1894, which 
aggregate the sum of $540.40.” Under 
the rulings last above cited the person 
making these cash payments can only 
recover them back by a direct action 
against the association taking or receiving 
the same. 

The Supreme Court of Missouri was 
correct in holding that the defendants 
could not be allowed set-off or credit for 
the usurious interest thus paid, the rem- 
edy provided by the statute being exclue 
sive, and its judgment is therefore af- 
firmed. 


notes 


REFUSAL TO HONOR CHECK—SLANDER TO CREDIT, 


Hanna v. Drovers’ National Bank, supreme court of Illinois, Dec. 18, 1901. 


In an action by depositors against their 
bank for damages for injury to the depos- 
itors’ credit by reason of the bank’s refus- 
ing to pay the depositors’ checks, the 
court found the refusal justified as, at the 
time, the bank had notice that the money 
on deposit did not belong to the depos- 
itors, but to third persons, and had been 


compelled, in a prior suit.to which both 
depositors and the third persons were 
parties, to pay the deposit to such third 
persons. Uponthe general subject the 
court said: 

“This suit is in the nature of anaction 
for slandering the credit of the plaintiffs 
as traders, and, in order to maintain it, 
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they were required to prove that, at the 
time the checks mentioned were drawn 
and presented, they had on deposit funds 
belonging to them, unencumbered, out of 
which the checks should have been paid, 
and that the bank, by mistake or some 
inexcusable conduct, refused to honor 
and pay the same; the theory upon which 
the right of action is based being that 
such conduct on the part of the bank 
would be calculated to bring into disre- 
pute the credit and business reputation 
of the plaintiffs as traders. No part of 
the fund in the bank upon which the 
checks were drawn belonged to plaintiffs. 
By their conduct in notifying the lowa 
shippers to come on and claim the money 
which they admitted belonged to them, 
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they refuted all right in themselves to draw 
checks upon that fund in favor of other 
creditors. Had the bank, with knowledge 
of the fact that the money belonged to 
others, paid it upon the checks in ques- 
tion, it would have thereby aided and 
abetted the  aintiffs in perpetrating a 
fraud upon those parties; and whether it 
could have protected itself against liability 
for paying the money a second time or not 
is a matter of no consequence in this ac- 
tion. It may be conceded that, as a gen- 
eral rule, it is the duty of a banker to pay 
money on deposit with it to the party in 
whose name it is deposited, but, where 
it has notice of the fact that the fund 
belongs to another, it may refuse to pay 
it to the depositor, and be compelled to 
pay it to the real owner.” 


NEGOTIABLE INSTRUMENT, STOLEN BEFORE DELIVERY 
AND NEGOTIATED. 


Salley v. Terrill, Supreme Court of Maine, December 10, 1901. 


The defendant Terrill was engaged in 
a lumbering operation and Hurd was in 
his employ. Among his duties was that 
of keeping the time of the men in the 
woods, and when one was discharged to 
draw an order on defendant for the 
amount due. Blank orders were ftur- 
nished Hurd by defendant for this pur- 
pose. Asa matter of practice Hurd drew 
an order on defendant payable to the 
order of Harry Carter for $75.25, the 
same being in full settlement for cook- 
This order was never delivered to 
Carter, nor intended to be delivered. 
Hurd left it on his table, with other pa- 
pers, for a few moments, while he was 
called away, and on his return he took all 
the papers and burned them up, and sup- 
posed the order was thus burned. Carter 
in the meantime had abstracted the order. 
Later Hurd, thinking of the order, asked 
Carter who had been near when it was 


ing. 


written, if he had seen it, and he said he 
had not. Carter negotiated the order to 
the plaintiff for a valuable considera- 
tion, without notice of the facts. This suit 
is to recover the contents of the order. 

Held 1. A negotiable security stolen 
from the maker before it has become 
effective as an obligation by actual or 
constructive delivery cannot be enforced 
by any subsequent holder. 

2. If the order had been delivered by 
Hurd to Carter as a valid paper, it might 
be regarded as an accepted order, or even 
a promissory note of defendant. 

3. But it was not intended to be or to 
become a valid order. Until delivered tuo 
Carter as a completed and existing order 
it had no validity, and was in law mere 
blank paper. Its abstraction by Carter 
and negotiation to plaintiff gave it no 
life and created no liability of defendant 
either to Carter or the plaintiff as a bona 
fide holder from him. It had no legal 
inception or existence as an order. 
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CORPORATE LIEN ON STOCK. 


Pennsylvania Corporation— Statutory Lien on Stock—Repeal Not Retrospective. 


Commonwealth ex rel Sproul v. Standard Plate Glass Co., supreme court 
of Pennsylvania, January 6, tgoz. 


The General Corporation Act of April 
29, 1874, provided the equivalent of an 
express lien of the corporation on its 
stock for indebtedness of stockholders to 
it, by the following negative power to 
refuse a transfer: ‘‘No certificate shall be 
transferred so long as the holder thereof 
is indebted to said company, unless the 
board of directors shall consent there- 
te.” 

The Act of June 24, 1895, provided an 
absolute right of transfer of stock, and 
repealed all laws inconsistent therewith; 
and as this provision was inconsistent 
with the necessity of consent by the board 
ot directors, such requirement was neces- 
sarily repealed. The act of 1895 also 
gave a purchaser of pledged stock the 
right to compel a transfer. 

On February 3, 1890, one S became a 
stockholder and treasurer of defendant 
corporation, organized under the law of 
1874. On April 7, 1890, S, not then be- 
ing indebted to the corporation, pledged 
his stock as security for a loan from a 
bank. Before January, 1892, S became 
indebted to the corporation in an amount 
greater than the value of the stock which 
he had pledged. Thereafter on February 
2, 1893, the bank notified the corporation 
that it held S’s stock as collateral secur- 
ity. On June 22, 1899, the bank sold the 
pledged stock at public sale to plaintiff. 
In an action by plaintiff, against defend - 
ant corporation, to compel transfer, 

Held: 1. The indebtedness of S to the 
corporation having arisen before the act 
of 1895 took away the company’s lien,and 
before notice by the bank, as pledgee, the 
right of lien of the corporation was supe- 
rior, and it could not be compelled to 
transfer the stock, the act of 1895 not be- 
ing retroactive. 

2. The lien of the statute of 1874 cov- 
ered all kinds of indebtedness, including 
embezzlement. 


3. While the cause of action of the 
corporation against S was prima facie, 
barred after six years, the lien it had on 
S’s shares was in the nature of collateral 
security and could be enforced without 
limit as to time. 


Appeal from court of common pleas, 
Butler county. 

Application by the State, on the rela- 
tion of Henry Sproul, for a writ of man- 
damus against the Standard Plate Glass 
Company to compel defendant to transfer 
50 shares of stock on the books of said 
company to relator, and to issue and 
deliver to him a proper certificate there- 
for. From a judgment for defendant, 
Affirmed. 


The Standard Plate Glass Company, 
the defendant company, was incorpor- 
ated February 7, 1887, under the provis- 
ions of the general corporation act of 
April 29, 1874. Upon February 3, 1890, 
W. E. Schmertz became the owner of 50 
shares of stock in the defendant com- 
pany, of the par value of $5,000; being 
the shares of stock involved in this case. 
Upon the same day, if he had not previous- 
ly been inducted into the office,he became 
treasurer of the defendant company, and 
remained such treasurer until January, 
1892. Upon the 7th day of April, 1890, 
Schmertz, not then being indebted to the 
defendant company, borrowed $5,000 
from the Exchange National Bank of 
Pittsburg and put up his stock, acquired 
by him February 3, 1890, in defendant 
company, as collateral security for said 
loan. The debt not having been paid by 


relator appeals. 





LEGAL DECISIONS. 


Schmertz, the stock pledged therefor was 
sold by the Exchange National Bank at 
public sale on June 22, 1899, and was 
purchased by the plaintiff in this case. 
The certificate issued to W. E. Schmertz 
on February 3, 1890, stated that the stock 
was “transferable on the books of the 

)mpany, in person or by attorney, upon 
surrender of this certificate.” The Ex- 
change National Bank notified the Stan- 
dard Plate Glass Company February 2, 
1893, that it held the said stock as col- 
lateral security. In the meantime, and 
before January, 1892, Schmertz became 
generally indebted to the defendant com- 
pany, and, as treasurer, embezzled its 
funds in a sum sufficient to cover the 
value not only of the stock acquired by 
him on February 3, 1890, but of all other 
stock at any time held by him in the com- 
pany. 


MircHELL, J. The act of June 24, 
i895 (P. L. 258), provides that upon a 
sale of stock in any company incorpor- 
ated this commcon- 
“in satisfaction of any debt for 
which it is pledged, the purchaser shall 
have the right to compel a transfer of 
such stock upon the corporation books 
and the delivery of a proper certificate 
therefor.” 


under the laws of 
wealth, 


Under this provision manda- 
mus would seem, prima facie, to be an 
appropriate remedy to enforce a transfer; 
but, as all objections to the form of the 
action are expressly waived in the pres— 
ent case stated, we need not consider the 
question further. 

The act of April 29, 1874, section 7 (P. 
L. 78), after providing for the issue of 
certificates of stock to the persons en- 
titled to them, transferable in accordance 
with by-laws, etc., prescribed that ‘‘no 
certificate shall be transferred so long as 
holder thereof is indebted to said 
company unless the board of directors 
shall consent thereto.” Without giving 


the 
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the company an express lien, this provis- 
ion gave what was practically an equiva- 
lent, in the negative power to refuse a 
transfer. An express lien could be 
waived or released, and so this potential 
lien could be waived by consent to trans- 
fer, thus substantially producing the same 
effect. The act of June 24, 1895 (P. L. 
258), provided for the transfer of certifi- 
cates of stock at the pleasure of the 
holder as the by-laws may prescribe 
“subject to all payments due or to be- 
come due thereon,” and then contained 
the provision in regard to purchasers at 
sales in satisfaction of debt, already 
quoted. The only repealing clause is the 
general one, of all laws inconsistent 
therewith; but as the act of 1895 is upon 
the same subject, and in large part in the 
same words, as section 7 of the act of 
1874, but gives an absolute right of trans- 
fer, inconsistent with the necessity of 
consent by the board of directors, this 
requirement of the act of 1874 is necessa- 
rily repealed. In the present case the 
indebtedness of Schmertz to the com- 
pany, appellee, arose before the passage 
of the act of 1895, and before notice and 
demand by the bank as pledgee. We have 
the question, therefore, whether the act 
took away the company’s lien, or gave 
appellant, as purchaser, a superior right. 
This raises first the consideration whether 
or not that provision of it is retroactive, 
There is no express provision to that ef- 
fect, nor is any such intent apparent in 
the language used. It is the ordinary 
legislative language, in the future tense— 
certificates “shall be transferable,” and 
the purchaser “shall have the right to 
compel a transfer,”’ etc. The general rule 
was forcibly stated by Sharswood, J., in 
Taylor v. Mitchell, 57 Pa. 209: ‘*There 
is no canon of construction better settled 
than this: that a statute shall always be 
interpreted so as to operate prospective- 
ly and not retrospectively, unless the lan- 
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guage is so clear as to preclude all ques- 
tion as to the intention of the legislature.” 
The rights of the parties here were fixed 
before the passage of the act of 1895. 
Whether those rights were such as af- 
fected the obligation of the contract, or 
concerned the remedy only, which the 
legislature might constitutionally change, 
is not material. The present inquiry is 
not what the legislature might do, but 
what it has done. As already said, there 
is nothing apparent in the act to take it 
out of the usual rule of construction,— 
that it is prospective only. It is there- 
fore not necessary to consider the ques- 
tion, so elaborately argued in the court 
below and here, of its constitutionality. 
The claim of the defendant company 
against Schmertz arose out of an embez- 
zlement by him as its officer, It was held 
in Bank v. Tumbler Co., 172 Pa. 614 that 
the statute includes all kinds of indebted- 
ness, and is not restricted to debts aris- 
ing out of the subscription, or calls on the 


stock. Though Schmertz’s defalcation - 


was a tort, yet the claim against him was 
bused on a breach of his contract as an 
otticer, and was liquidated before appel- 
lant’s demand for a transfer of the shares. 
lt was therefore clearly an indebtedness, 
within the meaning of the statute. How 
far an unliquidated claim for damages for 
a pure tort may come within the act, we 
need not consider. 

The fact that the appellee transferred 
other shares on the request of Schmertz 


or his assigns, some of them after notice 
of the pledge to the bank, does not affect 
appellee’s present rights, inasmuch as it 
is admitted that its claim is greater than 
the value then or at any time since of the 
present shares and those transferred after 
notice. Such transfers did appellant no 
harm, since, even if they had not been 
made, the appellee’s debt, having prece- 
dence, would leave nothing for appellant. 
Had the fact been otherwise, and if the 
appellee, with a lien on sufficient shares 
to satisfy its claim without resort to 
those now in controversy, had, after no- 
tice of appellant’s rights, transferred the 
other shares, a different question would 
be presented. The notice which is im- 
portant in this connection is the express 
notice received from the bank in Febru- 
ary, 1893. “As Schmertz was acting in 
his own interest in fraud of the appellee, 
his knowledge of the pledge to the bank 
was not constructive notice to the appel-. 
lee. Gunster v. Power Co., 181 Pa. 327. 

The appellee allowed more than six 
years to elapse after the discovery of 
Schmertz’s defalcation without proceed- 
ing to enforce its claim, and by so doing, 
prima facie, it barred its right of action 
But it did not thereby lose its hold on the 
shares standing in his name. The lien it 


had on them was in the nature of collat- 
eral security, and was without limit as 
to time. It could therefore be enforced, 
although the right of action at law on the 
debt itself had expired. 

Judgment affirmed. 


LIABILITY OF DIRECTORS OF NATIONAL BANK, 





Zimm v. Baxter, Ohio Supreme Court, December 3, 1901. 


The following decision has been made 
in this case: 

1. Where the directors of a national 
bank have violated the provisions of the 
national banking act, to the damage of 


the national bank and its shareholders, 
and the bank fails upon request to bring 
an action against such directors for the 
recovery of such damages, an action 
may be maintained for that purpose by a 
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shareholder; but such action must be 
brought by such shareholder on behalf 
of himself and all the other shareholders, 
the bank must be made a party,the judg- 
ment must be in its favor, and the pro- 
ceeds of such judgment will inure to the 
common benefit of all the shareholders 
Such action may be brought in a 
State court. 


allnxe. 


2. In such case the shareholder cannot 
maintain such action for his benefit alone 


219 


while the bank is a going concern, and 
has not been dissolved by proper action 
by the Comptroller of the Currency in a 
Federal court. 

3. One who has been a shareholder in 
a national bank, but who has parted with 
his stock cannot maintain such action 
against the directors before the dissolu- 
tion of the bank by proper proceedings in 
a Federal court. Whether he can do so 
after dissolution is not involved in this 
case and is not here decided. 





FILLING 


BLANKS IN NON-NEGOTIABLE NOTE. 


Smith v. State (Holzhauer, Prosecutor) N. J. Supreme Court, November 11, 1901. 


In this case it is held: 

1. While the negligence of the maker of 
negotiable paper in leaving blanks there- 
in may in some cases be a bar to the de- 
fense of fraudulent alteration by the fill- 
ing in of the blanks, when set up by a 
bona fide holder, this doctrine has no ap- 
plication in a suit by the assignee of 
paper which is not negotiable. 

2. An retail 
druggist directing a wholesale dealer to 
merchandise 


order in writing by a 


ship certain through any 


jobber or direct, and purporting to con- 
tain a bill of the goods, with prices an- 
nexed, is not a negotiable instrument in 
the sense stated; and in a suit thereon by 
the assignee, who was a jobber, for the 
prices of goods furnished by him, held,on 
review, that the defense of fraudulent 
alteration would avail against the assignee 
without notice, even though the signer 
may have been negligent in leaving 
blanks in the instrument whereby such 
alteration was made easy. 


CONSTRUCTION OF GUARANTY, 


Columbia Electric Supply Co. v. Kemmet, N. J. Sup Ct., Nov. 30, rgor. 


Action upon the following contract: 


We, George Kemmet & Bro. here- 
with guaranty the account of Mr. 
Paul Dreher, of 813 High Street, 
West Hoboken, to the amount of five 
hundred dollars ($500). We are 
willing to make monthly settlement 
for the electrical supplies purchased 
by him; such payments to be made 
every fifteenth of the month for the 
month previous. 

(Signed) George Kemmet & Bro, 


Held: 1. The signer thereby became a 


guarantor of payment. 

2. The guaranty was a continuing one. 

3. Its continuance was not dependent 
upon punctual payment being made by 
the principal debtor on the 15th of each 
month. 

4. The guaranty was not conditioned 
upon the sales being limited to $500. 

5. The guaranty was not released by 
the creditor’s omission to notify the guar- 
antor that a check given on account by 
the principal debtor had been dishonored. 
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Wiar Revenue Official Decisions. 


UNSTAMPED INSTRUMENTS. 
(474-) 

Instruments are inadmissible as evidence 
in Federal courts unless stamped as re- 
quired by law. Authorities differ as to 
whether they can be admitted as evi- 
dence in State courts.—No decisive 
opinion. 

TREASURY DEPARTMENT, ) 
Office of 

COMMISSIONER OF INTERNAL REVENUE, 
WasHINGTON, D. C., Feb. 14, 1902. 
Sir: | have the honor to acknowledge 

the receipt of your letter of the 11th in- 

stant, requesting a copy of the opinion of 
this Department respecting the admission 
of unstamped leases as evidence. 

This office does not understand what 
special decision is referred to. Sections 
14 and 15 of the war revenue act of Con- 
gress of June 13, 1898, are as follows: 


Sec. 14. That hereafter no instrument, 
paper or document required by law to be 
stamped, which has been signed or issued 
without being duly stamped, or with defi. 
cient stamp, nor any copy thereof, shall 
be recorded or admitted, or used as evi- 
dence in any court until a legal stamp or 
stamps, denoting the amount of tax, shall 
have been affixed thereto, as prescribed 
bylaw. * * * 

Sec. 15. That it shall not be lawful to 
record or register any instrument, paper, 
or document required by law to be 
stamped unless a stamp or stamps of the 
proper amount shall have been affixed 
and canceled in the manner prescribed by 
law; and the record, registry, or transfer 
of any such instruments upon which the 
proper stamp or stamps aforesaid shall 
aot have been affixed and canceled as 
aforesaid shall not be used in evidence. 


Under former internal revenue laws 
requiring such instruments to be stamped, 
many questions arose as to their validity, 
their admissibility as evidence, etc., when 
not stamped as provided by law, and con- 
trary decisions were rendered. No recent 
decision under the present law has been 
brought to the attention of this office 
upon this point which is regarded as de- 
cisive. There were authorities holding 
that instruments were inadmissible as 
evidence in State courts unless stamped 
as prescribed by law, in cases arising 
under the old law, viz., Janvrin v. Fogg 
(49 N. H., 340); The Chartiers & Robin- 
son Turnpike Company v. McNamara (72 
Penn. S., 285); Hoops v. Atkins, Dun- 
ham & C. (41 Ga.,111); Mobile and Girard 
Railroad Company v. Edwards (46 Ala., 
267); Turner v. The State (48 Ala., 549), 
and Nevada v. Laury, (4 Nev., 124). 

In other cases it was held that the law, 
requiring that certain papers not stamped 
should not be received in evidence, was 
limited in its operation to Federal courts, 
and the preponderance of decisions was 
to this effect, that Congress had no 
power to prescribe rules of evidence to 
the State courts, and therefore the act of 
Congress which declared that certain in- 
struments should not be received as evi- 
dence in any court unless stamped as re- 
quired by law was to be understood as 
appl.cable only to the courts of the Uni- 
ted States. (See Green v. Holway, 1o1 
Mass., 251; Griffin v. Ranney, 35 Conn., 
240; Atkins v. Plympton, 44 Vt., 21; 
Moore v. Moore, 47 N. Y., 467,and Duffy 
v. Hobson, 40 Cal., 241.) Other cases 
might be cited, if necessary. 

Under the present law there have been 
but few decisions. 





WAR REVENUE OFFICIAL DECISIONS. 


It was held in the Supreme Court of 
Georgia, in the case of Small et al. v 


Slocumb et al., as follows: 


Congress has power to levy and collect 
taxes by requiring revenue stamps to be 
placed upon certain written instruments, 
and has power to prescribe a punishment 
for the failure or refusal to comply with 
that requirement, 
such instruments shall not, unless stamp- 
ed, be admissible in evidence in the Fed- 


and to provide that 


eral courts. It has, however, no power 
to prescribe rules of evidence for the State 
court; and therefore the act of Congress 
which declares that certain written instru- 
ments shall not be received in evidence in 
any court until stamped as required by the 
act is to be understood as applicable to 


the Federal courts only. 


There was a decision rendered by 
Judge Stake, of the fourth judicial circuit 
of Maryland, that an assignment of mort- 
gage had no legal validity if it was un- 
stamped. This question has not, as I am 
aware, been adjudicated by the Supreme 
Court of the United States. 

In Campbell v. Wilcox (10 Wall., 421) 
it was said that the penalty of the stat- 
ute was aimed at the fraudulent, and not 
the accidental, omission of a stamp. 

Respectfully, 
J. W. YERKEs, Com’r. 

Hon. R. W. Taylor, 

House of Representatives, Washington, 

D. C 


Joint RESOLUTION RELATIVE 


PRINTED STAMPS. 
(476) 

Commissioner of Internal Revenue au- 
thorized to return bank checks, drafts, 
etc., having imprinted stamps thereon, 
after they have been cancelled in such 


manner and under such regulations as 
may be prescribed. 


TO IM- 


To collectors of 
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Office of Com’r etc., Feb. 26, 
internal 
others concerned: 
The appended joint resolution of Con- 
gress, approved February 26, 1902, au- 
thorizing the return, by the Commissioner 


1902. 
revenue and 


of Internal Revenue, after the same have 
been canceled, of bank checks, drafts, etc. 
having imprinted stamps thereon, 1s pub- 


lished for the information of all con- 


cerned. 
J. W. YerKeEs, Com'r, 


| Public Resolution—No. 7.] 

Joint Resolution Authorizing the Com- 
missioner of Internal Revenue to re- 
turn bank checks, drafts, certificates of 
deposit and orders for the payment of 
money, having imprinted stamps there. 
on, to the owners thereof, and for other 
purposes. 


Whereas by the Act of Congress ap- 
proved March second, nineteen hundred 
and one, entitled “An Act to amend the 
act entitled ‘An act to provide ways and 
means to meet war expenditures, and for 


other purposes,’ approved June thirteenth, 
eighteen hundred and ninety-eight, and to 


” 


reduce taxation thereunder,” the internal 
revenue tax imposed upon bank checks, 
drafts or certificates of deposit not draw- 
ing interest, or orders for the payment of 
any sum of money drawn upon or issued 
by any bank, trust company, or any per- 
son or persons, companies or corporations, 
at sight or on demand, was repealed on 
and after July first, nineteen hundred and 
one; and 

Whereas many thousands of bank checks, 
certificates of deposit, and orders for the 
payment of money, have been imprinted 
with the necessary stamp and were un- 
used on July first, nineteen hundred and 
one; and 

Whereas the Commissioner of Internal 
Revenue is authorized to redeem stamps 
imprinted on said instruments, and which 
instruments are required by existing laws 
to be filed with the claims for said redemp- 
tion of said stamps; and 

Whereas the owners of same are ex- 
tremely desirous that said checks, drafts, 
and other papers above mentioned should 








222 


be returned to them after the cancella— 
tion of the stamps imprinted thereon: 
Now, therefore 

Resolved by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, that the 
Commissioner of Internal Revenue be, 
and is hereby, authorized to return said 
imprinted instruments to the owner or 
owners thereof, where said return is de— 
manded, within one year after the passage 
of this Act, after the redemption and 
cancellation of stamps imprinted thereon; 
and said cancellation and return to the 





THE BANKING LAW JOURNAL, 


owner or owners shall be made in such 
manner and under such regulations as 
may be prescribed by the Commissio1 
of Internal Revenue and approved by the 
Secretary of the Treasury. All such 
checks, drafts, and so forth, remaining 
unclaimed by the owner at the expiration 
of one year after the passage of this A 
shall be destroyed in such manneras may 
be prescribed by the Commissioner of In- 
ternal Revenue and approved by the S« 
retary of the Treasury. 


Approved, February 26, 1902. 


NEW LEGISLATION. 


DEPUTY BANK SUPERINTENDENTS IN NEW YORK. 


Chapter 54 Laws 1902, an act to 
amend the Banking Law relative to the 
appointment of deputy superintendents, 
became a law February 20, 1902, with 
the approval of the Governor. Passed, 
a majority being present. 


Section 1. Section 5 of the Banking 
Law is hereby amended so as to read as 
follows: 

Section 5. Deputies, clerks and exam- 
iners of the bank department. * 

The superintendent of banks shall em- 
ploy from time to time such clerks and 
examiners as he may need to discharge 
in a proper manner the duties imposed 
upon him by law, ‘They shall perform 
such duties as he shall assign to them. 
He shall fix their compensation, which 
shall be paid monthly on his certificate, 
and upon the warrant of the Comptroller 
in the first instance, out of the Treasury. 
He shall appoint (one of such clerks to 
be his deputy), @ first and second d puty who 
shall within fifteen days from the time of 


notice of (his appointment) ¢heir appoint- 





*Old law is amended by omission of 
words in parenthesis and addition of 
words in italics. 


ments take and subscribe the constitution- 
al oath of office, and file the same in the 
office of the Secretary of State. Zhe du- 
ties of the second deputy shall be especially with 
reference to the supervision under the direction 
of the superintendent of building and mutual 
loan corporations or associations, co-operative 
loan associations and mortgage loan or invest- 
ment corporations. 

In case of the absence or inability to 
act, or vacancy in the office of superin- 
tendent for thirty successive days (the 
deputy superintendent shall not) neither of 
his deputies shali thereafter act as superin- 
tendent until (he) the first deputy, or in his 
absence, inability to act, vacancy or failure to 
qualify, the second deputy shall have exe- 
cuted to the people of the State a bond in 
the penalty of fifty thousand dollars, with 
be approved 


two sureties to 


Comptroller and Treasurer of the State, 


by the 


conditioned for the faithful discharge of 
the duties of the office of superintendent 
while (he) such deputy acts as such super- 
intendent. 


This act shall take effect 


Section 2. 
immediately. 








INQUIRIES AND CORRESPONDENCE, 


INQUIRIES AND CORRESPONDENCE. 


|= department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


nut charge. 
‘quest is made to the contrary. 


Computation of Months. 





FIRST NATIONAL BANK, 
ST. IGNACE, Mich., Feb. 28, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—A note is dated December 30, 
1go1, and is drawn at two months after date. 
When does it fall due? 

In this state, of course, there are days of 
erace. If the note were dated on December 29, 

} Or 31, upon what dates respectively would it 
fall due? 

Very truly, 
E. H. Horcu kiss, Cashier. 

By the rule of the law merchant, a 
month is construed to mean a calendar, 
and not a lunar, month in all cases of ne—- 
gotiable instruments. And one 


month is longer than the next succeeding 


when 


month, the computation of the shorter 


month does not into a third 
Therefore, a note dated Decem- 
ber 30th, 1901, payable two months after 


date, makes the end of the two months’ 


Carry it 
raonth., 


term, February 28, 1902, and adding three 
days of grace, makes the instrument pay- 
able March 3, 1902. The same is true of 
i similar instrument dated December 29 

" 31, 1901; that is to say, under the rules 
above set forth, an instrument dated either 
December 29, 30 or 31, 1901, payable two 
months after date, would reach the end of 
its two months’ term, February 238, 1902, 
and, with three days of grace added, 
would be payable March 3, 1902; being 
payable on precisely the same day in each 
case, as if the instrument had been dated 
December 28, Igol. 

But where there is a leap year, and 


The names and places of those submitting inquiries are published, unless specia 


a 29th day of the month of Febru- 
ary, then a two months’ note, dated De- 
cember 28th preceding, would reach the 
end of its term February 28th, and the 
three days of grace added would be Feb- 
ruary 29, March and 2, making the in- 
strument payable in such case, March 2; 
although the leap year would not affect a 
two months’ instrument dated December 
29, 30 Or 31, which,in each case, would be 
payable, with graee added, March 3, fol- 
lowing. 


Check as Assignment--lowa. 


lowa, March 
Aditor Banking Law Journal: 
DEAR SIR;—Referring to “ 


7, 1902. 


Check as Assign- 

ment,” page 140, February number, what is the 

law in lowa, as to check acting as assignment ? 
Yours respectfully, CASHIER, 


The Supreme Court of Iowa, in Rob- 
erts v. Corbin, 26 Iowa 315, held that the 
holder of a check drawn by one banker 
upon another in a different State, may 
maintain an action thereon, before ac- 
ceptance, against the drawee thus having 
the funds of the drawer in his hands and 
wrongfully refusing to pay the same; and 
that the general assignment of the draw- 


er for the benefit of his creditors after 


drawing the check, but before the same 
is presented, will not invest his assignee 
with the right to the money represented 
by the check, nor affect the rights of the 
payee thereto. 

This case establishes the general prin- 
ciple in lowa that as between drawer and 
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payee, a check is an assignment at the 
time it is given, but (differing from the 
situation in Kentucky, the numerous de- 
cisions in which State on this subject we 
reviewed at length in the February Jour- 
NAL) the courts of Iowa have not been 
called upon to develop the application of 
this principle to the varying situations of 
fact which have arisen in Kentucky and 
some of the other States. 

The only other Iowa case upon the 
subject of the effect of a check as an as- 
sigment is Thomas v. Exchange Bank, 99 
Iowa, 202, in which it is held that while, 
as between drawer and payee, the check 
is an assignment, yet the payee or holder 
takes no greater rights than the drawer 
had; and so far as the bank is concerned, 
it may assert its own claim to the deposit 
upon an indebtedness to the drawer after 
the check has been issued, but before the 
bank has had notice of its existence. In 
that case a depositor issued, for value, 
two checks to named payees, and there- 
after on the same day, made a general as- 

‘signment for the benefit of his creditors. 
The bank was informed of this assign- 
ment the next day, and when the checks 
were thereafter presented, it refused to 
honor or pay them, claiming it was en- 
titled to hold the balance in the deposit 
account as an offset to a note of the de- 
positor, held by it, which, however, was 
not yet due. The court sustained the 
bank’s position. It first upheld the bank’s 
right to offset the note, though not due, 
on the ground that the maker’s insol- 
vency gave it such right of offset. Then, 
concerning the respective rights to the 
deposit as between the checkholders, on 
the one hand, and the aak holding an 


offset, on the other, the court said: 

“It is contended, however, that the 
issuance of the checks in suit was an 
eqnitable assignment to appellants (check- 
holders) pro tanto of the funds in the na- 
tional bank, which gave to the payee, 
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thereof an immediate 


right of actio 
against the bank, and that in such an a 
tion the payees have a superior right t 
the fund; and Robertsv. Corbin, 26 low 


315 iscited. All that is held in that cas 
is that the holder of checks secures there- 
by an equitable assignment to the funds 
of the drawer in the hands of the bank 
against which it is drawn, and that th 
holder may bring an action against the 
bank in his own name. 
the rights of the payee of the check are 
superior to those of an assignee for the 
benefit of the creditors of the drawer. It 
was not held that the holder of the check 
had any greater rights than the drawer 
would have as against the bank holding 


It is also said that 


the funds, had no assignment been made; 
nor do we think sucha rule ought to be 
established. All that the holder receives 
is an assignment or pro tanto assignment 
of the funds of the drawer in the bank 
against which the check or draft is drawn 
In this case the bank had no notice of the 
issuance of the checks until after it dis 
covered the insolvency of the depositor. 
It then had the right, as we have seen, to 
use the deposit account as an offset to 
the amount due it on the note; and the 
holders of the checks had no greater 
rights than the depositor would have had 
had he been attempting to collect the 
deposit.” 


Check as Assignment--Nebraska. 





Omaha, Neb. March 8, 1902, 
Editor Banking Law Journal: 

DEAR SIR: I have read with great interest 
your article on the law of Kentucky upon “ef- 
fect of check as assignment,” showing effect as 
between drawer and payee, giving latter prior 
rights over subsequent assignee or attaching 
creditor of drawer ; but that assignment is not 
good as against claim of bank, itself, to deposit 
arising after issue, but before presentment, of 
check. Also concerning drawer’s right of coun- 
termand. 
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Will you kindly publish the Nebraska decis- 
ms upon this subject. Constant Reader. 


In the year 1890, the Supreme Court of 
Nebraska in Fonner v. Smith, 31 Neb., 
107, after full consideration of conflicting 
other States, established 
the following proposition: 


iuthorities in 


“A check drawn upon an existing fund 
n a bank is an absolute transfer or appro- 
priation to the holder of the amount des- 
ignated in the check, then in the hands 
of the drawee.” 

That was an action by the holder of a 
check against the bank upon which it was 
drawn, and, it appearing that the bank 
had sufficient funds of the drawer when 
the check was presented, the court award- 
ed judgment to the holder, saying : 

“We have no doubt that the holder of 
a check, where the check was drawn upon 
funds and presented before such funds 
were otherwise drawn out, may sue the 
bank for refusing to pay such check; and 
after notice to the bank of the drawing of 
the check, the funds thus appropriated 
cannot be withdrawn by the drawer.” 

In 1898 the following case came before 
the Supreme Court of Nebraska (Colum- 
bia Nat. Bank v. German Nat. Bank, 56 
Neb. 803): 

On June 2, 1893, the State Bank of 
Cortland (depositor) drew its check for 
$898 on the German National Bank of 
Lincoln (bank of deposit) in favor of the 
Columbia National Bank of Lincoln. 
Chis check was received by the payee 
through the mail on the morning of June 
7, presented to the drawee, and payment 
refused. On that morning there was to 
the credit of the Bank of Cortland on the 
books of the German National of Lincoln 
$983, subject to check, but at the close of 
business, June 6, the Cortland bank had 
suspended and passed into the hands of 
a receiver, The Cortland bank was in- 
debted to the German National Bank to a 
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greater amount upon notes, but they 
were not yet due. On June 7 the Germ n 
National Bank, however, credited the 
$983 on open account as a payment on 
one of these notes. The Columbia Na- 
tional Bank (payee) sued the German 
National Bank (drawee) upon the check 
and was adjudged (reversing the trial 
court) to have the superior right to the 
$898 represented by the check to it. The 
court said: 

‘‘It is the contention for the plaintiff 
that the judgment of the trial court was 
violative of the rules that a check drawn 
on funds in a bank is an appropriation of 
its amount in favor of the holder, and on 
refusal of its payment, where the funds 
have not been drawn ont prior thereto, 
the holder may sue for the recovery of 
the amount; and further that the bank 
could not, as against the rights of the 
holder of the check, apply the deposit or 
money on open account subject to check 
to the payment of a debt of the depositor 
to the bank, which had not matured or 
was not due. We believe these proposi- 
tions advanced for the plaintiff are sound 
and will adopt them.’’ 

The latest case in Nebraska is Hender- 
son v. United States National Bank, 59 
Neb. 280, in which it is held that a bank 
will not be obligated to pay a check in a 
sum greater than the amount to thecredit 
of the drawer in his account with the 
bank ; nor does the check operate a trans- 
fer or an assignmentof the lesser amount 
of the account. The language of the 
court is as follows : 

‘It has been decided by this court that 
a check drawn on funds in a bank is an 
appropriation of the amount of the check 
in favor of the holder thereof—in effect 
an assignment of the amount of the 
check—and the holder, upon refusal of 
the bank to pay the same, where such 
funds have not been drawn out before its 
presentation, may bring an action there- 
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on in his own name. And further—as 
against the holder of a check against an 
account of a depositor, the bank of de- 
posit may not apply the amount of the 
account to the payment of the indebted- 
ness of the depositor to the bank which is 
not yet due, although the depositor may 
be insolvent. 

‘‘But in each of the cases in which such 
decisions have been made (Fonner v. 
Smith; Columbia National Bank v. Ger-— 
man National Bank) the amount of the 
deposit to the credit of the drawer of the 
check exceeded the sum stated in the 
check. In the case at bar, the amount 
on deposit was less than the amount of 
the check; and the check being for asum 
greater than stood to the credit of the 
drawer, the bank was under no obliga- 
tion to pay the check or to make the par- 
tial payment. The check was not oper- 
ative as an assignment, since the funds 
were not present to meet it. The bank 
was not obligated to pay it in whole or in 
part, and it did not transfer the fund.” 
Check 


in Blank; Then in 


Full. 


The First National Bank, Pomona, Cal., 
Feb. 10, 1902. 
Editer Banking Law Journal: 
DEAR SIR: A check is presented drawn 
follows: 


indorsed 


POMONA, Cal., Feb. 7, 1902. 
The First National Bank of Pomona pay to W. 
A. Brown or order $to. 
(Signed) Blank Doe. 

This check is indorsed as follows: 

W. A. Brown. 

Pay to John Doe, 

James Blank. 


Pay any bank or banker, 
Blank National Bank, 
Blankville, Texas. 


The question arises, is this check payable to 
bearer? That is, are we justified in paying to 
Blank National Bank ? 

P. R. Ruth, of First National, Pomona, Cal. 
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The check is payable to bearer by vir 
tue of the general or blank indorsement 
of the payee, W. A. Brown; and the ban 
upon which it is drawn is justified in pay 
ing the check to the holder, the Blan! 
National Bank, although there is a spe 
cial indorsement to John Doe, which fol 
lows the general indorsement of W. A. 
Brown. 

Authority for this statement is derived 
from the statutes of California, which reg- 
ulate the subject. Title XV of the Civil 
Code, relating to “Negotiable Instru- 
ments, ’ provides in Article 3 of Chapter 
“Indorsements,” as fol- 


I governing 
lows: 


Sec. 3,111. An indorsement may be 


general or special. 

Sec. 3,112. A general indorsement is 
one by which no indorsee is named. 

Sec. 3,113. A special indorsement speci- 
fies the indorsee. 

Sec. 3,114. A negotiable instrument 
bearing a general indorsement cannot be 
afterward specially indorsed; but any 
lawful holder may turn a general indorse- 
ment into a special one by writing above 
it a direction for payment to a particular 
person. 


These provisions cover the check in 
question. When W. A. Brown indorsed 
the check in blank, it became ‘‘a negoti- 
able instrument, bearing a general in- 
dorsement,” and by section 3,114, such 
an instrument ‘‘cannot be afterward spe- 
ciaily indorsed.” If James Blank wanted 
to take away its bearer character he 
should have, as provided in section 3,114, 
turned the general indorsement of Brown 
into a special one ‘‘by writing above it a 
direction for payment toa particular per- 
son.” He did not do this, but wrote a 
special indorsement underneath. Hence, 
under the statute, the check still remained 
an instrument which bore a general in- 
dorsement, under which it was payable to 
bearer; the title thereto, and right of ac- 
tion thereon, passed by delivery; and any 





INQUIRIES AND CORRESPONDENCE, 


awful holder is entitled to receive pay- 
ment. 


Indorser Without Recourse Warrants 
Security. 


, lowa, March 5, 1902. 
Editor Banking Law Journal: 

DEAR SiR: Your opinion upon the following 
transaction will be valued (fictitious names have 
been inserted) : 

One Robinson and wife executed a five year 
promissory note to order of Peters, for $4,000, 

To secure the 
mortgage 
certain real estate, and also assigned another 


bearing seven per cent interest. 
note, the makers executed a upon 
mortgage of other real estate of Brown and wife, 
Before matur- 
ity, Peters indorsed the note to a bank for value 
and delivered 

The Brown mortgage 
proved to be a forgery, and the Robinson mort- 
The Robin- 


which they held as mortgagee. 
“without recourse,” over the 


mortgage security. 


gage was insufficient as security. 
sons, themselves, are insolvent. 
Under these circumstances is there any lia- 
bility to the bank of Peters, who indorsed the 
note “without recourse ?” Subscriber. 
The bank has recourse upon Peters as 
an implied warrantor of genuineness of 


the Brown mortgage. We quote the lan- 


guage of the Supreme Court of Iowa in a- 


recent and similar case (Waller v. Staples, 
107 lowa, 741): 

“Unless it be otherwise agreed, the 
transfer without recourse of a promissory 
note warrants by implication that the note 
transferred is genuine, not forged or fic— 
titious; that it is of the kind and descrip- 
tion it purports to be on its face: that 
the parties to it are capable of contract- 
ing, and that it has not been paid. That 
rule has been applied to bank stock; toa 
judgment, and to accounts; and it ap- 
plies to property exchanged or bartered 
as well as to that sold. Weare of the 
opinion that the rule is applicable to 
mortgages. There is no evidence in the 
record which tends to show that the in- 
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dorser without recourse intended to pro- 
tect himself against liability arising from 
an implied warranty, and it must be pre- 
sumed that he did not do so.” 


Duty of Bank to Surety to Apply Maker s 
Deposit to Payment of Note. 


TOPEKA, Kan., March 5, 1902. 
Editor Banking Law Journai: 

DEAR SIR: A bank inthis State held a proms 
issory note signed by A as principal maker and 
by Bas surety. At and after maturity, the bank 
at different times had on deposit to the credit of 
A, sums greater than the amount of the note, 
but failed to apply such deposits to the payment 
of the note. Afterwards, the bank, being unable 
to collect of the maker, seeks to hold the surety 
Is not the surety released ? 

yo oe 


liable on the note. 


The Court of Appeals of Kansas in a 
recent case (Bank v. Elliott, 9g Kan. App. 
Rep. 767) says not. That was an action 
by a bank against two sureties On a note, 
who clatmed they were released because 
after its maturity, the bank had, at differ- 
ent times, and failed to apply, general de- 
posits of the principal maker aggregating 
more than the amount of the note, to its 
payment. The trial court instructed the 
jury that, as between the bank and the 
sureties, it was the duty of the bank to 
appropriate such general deposits to the 
payment of the note, and that the sure- 
ties would only be liable for what re- 
mained due upon said note after credit- 
ing thereon the amount of such general 
deposits. The jury under this instruc 
tion rendered a verdict in favor of the 
sureties The Court of Appeals of Kan- 
sas, however, reversed the judgment, and 
applying the rule of the Pennsylvania 
courts, held the sureties were not dis- 
charged. It said: 

‘‘While there is some conflict of author- 
ity upon the point, we think the better 
reasoning is with the position taken by 
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the bank (that there was no obligation to 
apply such deposits in behalf of the sure- 
ties). Our views are clearly expressed in 
the case of People’s Bank of Wilkesbarre 
v. Legrand, 103 Pa. St. 309 : 

“It is beyond question that the bank, 
inthe absence of any special appropria- 
tion of the deposit, by the depositor, 
would have the right to apply a general 
deposit to the payment of any existing, 
material indebtedness of the depositor. 
But that privilege is a right which the 
bank may or may not exercise, in its dis- 
cretion, * * 


* We fully recognize the 
rule that where a principal creditor has 
the means of satisfaction actually or po- 


tentially within his grasp, he must retain 
them fot the benefit of the surety, but we 
regard the case of bank deposits as an ex- 
ception to the rule. * * * While it is 
true that a bank is a mere debtor to its 
depositor for the amount of his deposit, 


NEW PRESIDENT OF 


At the annual election of officers of the Clear- 
ng House Association of Chicago, Mr. W. T. 
Fenton was chosen as President for the current 
year 1902; and at the of the 
Chicago Bankers’ Club the same gentleman was 


recent election 


honored with the presidency of that organiza- 
tion. 

In Mr. Fenton’s personality there is the happy 
combination of adaptability both to business and 
to social life as occasion may require, and the 
Chicago bankers have shown their appreciation 
of him by thus honoring him in both spheres. 
Mr. Fenton is a typical representative of the 
self-made man. Possessed of untiring energy 
and ambition, he started in the banking business 
when quite a young man, with a firm determin- 
ation to gain a creditable standing in his chosen 
field of work, and by close application and per- 
severence, coupled with a social and genial dis- 


CHICAGO CLEARING 


“nently successful American banker. 
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and therefore, in an action by the ban 
against the depositor, on a note upon 
which he is liable, the latter may set off his 
deposit, yet we do not think the bank is 
bound to hold a deposit forthe protection 
of anindorser of the depositor. A bank 
deposit is different from an ordinary debt in 
this, that from its very nature it is con- 
stantly subject to the check of the depos- 
itor, and is always payable on demand. 
The convenience of the commercial world, 
the enormous amount of transactions by 
means of bank checks occurring on every 
business day in all parts of the country, 
require that the greatest facilities should 
be afforded for the use of bank deposits 
by means of checks drawn against them. 
The free use of checks would be greatly 
impaired if the banks could only honor 
them on peril of relieving indorsers with- 
out an investigation of the state of the 
depositor’s liabilities upon discounted 
paper.’’ 


HOUSE. 


position, he has accomplished his aim; he has 
established innumerable friendships in both 
channels of life, and can be classed as an emi- 
Mr. Fen- 
ton was one of the organizers of the National 
Bank of the Republic of Chicago, of which he is 
now the Vice-president, and through his able 
management the bank is at the present day one 
of the leading financial institutions of that city. 
In its last official report to the Comptroller, Feb- 
ruary 25, the deposits were $13,243,663, and the 
surplus and profits $285,450. 
$1,000,000, 


The capital is 
The officers are: John A. Lynch, 
President, W. T. Fenton, Vice- President, J. H 
Cameron, Cashier, R. M. McKinney, Assistant 
Cashier, R. L. Crampton, Assistant Cashier, 
W. Fred Dodge, 2d Asst. Cashier, Thomas Jan 
son, Anditor, A. W. Margraff, Manager Foreign 
Department. 
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AMONG THE BANKS. 


William H. Gelshenen, President of the Gar- 

ld National Bank, died at his home, 1,006 

fth avenue, New York, Friday, March 21. 
Mr. Gelshenen was prominently identified with 
1 number of financial enterprises in New York, 
end has been the financial adviser of a great 
nany successful business men and prominent 
politicians for a number of years. He was 
elected a director of the Garfield National Bank 
n 1892, and on the death of A.C. Cheney, in 
1893, he was made president. He was vice 
president and a director of the Garfield Safe 
Deposit Company, a director also of the Na- 
tional Bank of North America, the City Trust 
Company and the Continental Wall Paper Com- 
pany. He was amember of several well known 
clubs, also amember of the Aldine Association, 
and a director of the Metropolitan Museum of 
\rt. Mr. Gelshenen was fifty-four years of age. 
He was a man of a very social and genial dis- 
sition, and his death is a great loss to the en- 
tire community as well as to the banking fra- 


rnity. He is survived by a wife and four 


children, 


rhe selection of Lyman J. Gage as President 
of the United States Trust Company of New 
York seems to have met with not only the ap- 
proval of the directors of that institution, but 
with that of the financial world in general. It 
seems to be the universal opinion that it is but 
a just recognition of Mr. Gage’s able adminis- 
tration of of the nation, 
during his term of office as Secretary of the 


the financial affairs 


Treasury. Mr. Gage’s appointment was brought 
about by Mr. John A. Stewart, the retiring pres- 
dent, who first secured Mr. Gage’s willingness 
to accept the position and then notified the di- 
rectors of his intended resignation and his selec- 


of Mr. Gage as his successor. 


The report of the Seventh National Bank of 
New York to the Comptroller made on Febru- 
ary 25, records a most satisfactory condition of 
the bank’s affairs. It shows an increase in de 
posits of over 20 per cent, or nearly $1,000,000, 


and an increase in earnings of about $52,000 
since the report of December 10, 1go1. 

This much exceeds the most sanguine expec- 
tations of the officers and directors and reflects 
great credit upon the management. 

Each day demonstrates more plainly that no 
mistake was made when the directors placed 
the affairs of the bank into the hands of R. W. 
Jones, Jr., as managing officer of the institution 

The deposits now reach $5,827,682, and the 
undivided profits are $72,121. 


The statement to the Comptroller on Febru- 
ary 28 bythe National Commercial Bank of 
Albany, N. Y., must be highly gratifying to 
the directors and stockholders, and certainly re- 
The 
deposits on that date were $8,892,590, which 


flects much credit upon the management. 


are larger, with one exception, than any other 
bank in the State of New York 
outside of the city of New York. The officers 
now are Robert C. Pruyn, president, Grange 
Sard and Charles H. Sabin, vice presidents, 
Edward J. Hussey, cashier; Laurence H. Hen- 
dricks and Hugh N. Kirkland, assistant cash- 
1ers. 


commercial 


The Marine Bank of Buffalo, which is one of 
the strongest financial institutions in the United 
bank. It was 
organized as a State bank in 1850,and it has 
always been known as one of the most conser- 
vatively managed banks in the State. The re- 
cent decision of the stockholders to enter the 
national system can be attributed to the devel- 


States, is to become a_ nationa! 


opment of Buffalo as a great commercial centre 
and the desire on the part of the management 
of the bank to be in close touch with the large 
financial centres. The deposits of the Marine 
Bank are now about $13,000,000, and the sur- 
plus and profits are about $1,200,000; capital, 
$200,000. The officers are S. M. Clement, presi- 
dent; J, J. Albright, vice president ; J. H. Las- 
celles, cashier ; H. J. Ames and Clifford Hub- 
bell, assistant cashiers. 
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The merging of the Merchants National Bank 
of Chicago into the Corn Exchange National has 
little surprise in banking circles 
throughout the country. 


created no 
For nearly forty years 
the Merchants National has been looked upon 
throughout the West as one of the most sub- 
stantial banking institutions in that section. It 
was organized in 1864 by Chauncey B. 
and the controlling stock has remained in the 
The Corn 
Exchange now becomes the second largest na- 


Blair, 
Blair family since its organization. 
tional bank in Chicago. It has always been 
considered one of the strongest banks of the 
In the Northwestern 
National, at 
time its capital was increased from $1,000,000 to 
the 
capital to $3,000,000 and its surplus to about 
$2,000,000. It is that Mr. C. Jj. 
Blair will become the Vice-President of the Corn 
Exchange National, and that Mr. Ernest A. 
Hamill be the President, with Charles L, 
Hutchinson D. A. Moulton as the 
Vice-presidents, F. W. Smith will remain the 
Cashier J. Edward 


city. 1900 it absorbed 


National and the America which 


$2,000,000. It is now decided to increase 


understood 


will 


and other 


B. C. Sammons and 
Maass, assistant cashiers. 


and 


In the official report to the Comptroller, Feb- 
ruary 25, the Bankers National Bank of Chicago 
shows deposits of $13,500,755, an increase of 
The 
This 
bank ranks to-day as one of the most progress- 


about $730,000 since December 10, 1901. 
surplus and profits, net, are $209,622. 
ive institutions of Chicago. Its growth is in- 
dicative of that fact, and can be attributed to 
the able management of Mr. E. S. Lacey, Pres- 
ident. 


statement to the 
Comptroller, the deposits of the Commercial Na- 


On February 25, in the 
tional Bank of Chicago were $30,265,043 and the 
surplus and profits, net, $1,457,701. The 
gress of the Commercial National since its man- 
agement has been in the hands of Mr. James H. 


pro- 


Eckels, has far exceeded the expectations of the 
most sanguine. 


Few banking institutions in the United States 
can show a more wonderful and yet substantial 
growth, than the Continental National of Chi- 
In its last report to the Comptroller, on 
February 25, the deposits were $39,030,430 and 


cago. 
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The 


tal is now $3,000,000, which makes it the secon 


the surplus and profits, $1,038,335. capi- 


largest national bank in Chicago. 


In the report to the Comptroller February 25 
the Drovers’ National of Chicago, which is lo- 
cated at the Union Stock Yards, show deposit 
of $5,414.460, and surplus and profits $288,567 
Few banks have shown a better rate of increas 


in business for the past year. 


The statement of condition of the Third Na- 
tional Bank of St. Louis at the close of business 
February 25, shows that the bank carried de- 
posits on that day aggregating $16,364,133.06. 
the bank is $2,000,000 and sur- 


plus $1,000,000. C. H. Huttig is president and 


The capital of 
G. W. Galbreath, cashier. 


One of the best illustrations of 


a progressive 
banking institution may be found in the First 
National Bank 


reached the colossal figure of over $20,000,000, 


of Denver. Its deposits hav 
which, with two exceptions, are twice as larg« 
as those of any other national bank west of 
Chicago. It is one of the best managed banks 
in the country, and is a recognized power in th 
February 25, in the report 
to the Comptroller, the deposits were $20,312,- 


financial world. On 
211, and the surplus and profits, $508,601. 
The 
Moffat, president ; W.S. Cheesman, vice presi- 
a 2 


Thomas Keely, cashier; W.C. Thomas assist- 


capital 1s $500,000, officers are D. 


dent ; Ross-Lewin, vice president; 


ant cashier; F. G. Moffat, assistant cashier. 
Somewhat marvelous has been the progress 

of the National Bank of 

City. 


old banking institutions in the large money cen- 


Commerce of Kansas 


Its growth has far exceeded many of the 


tres. Less than ten years ago there was no com- 


mercial bank west of New York, and but one « 


had 
million mark in the line of depusits, and thes« 


two in New York, that reached the thirty 
only on one or two exceptional occasions. In 
the last official report to the Comptroller Feb- 
ruary 25, the deposits of the above named bank 
were practically $30,000,000, and the surplus 
and profits $1,202,23 
000. The officers are W.S. Woods, president ; 
W. H. Winants, vice president; W. A. Rule 
cashier ; Charles H. Moore, assistant cashier. 


The capital is $1 ,000,- 





